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ATTORNEYS OF RECORD.

JOHN L. McGINN,
Fairbanks, Alaska,

Attorney for Plainti:ff and Appellant.

CECIL H. CLEGG,
Fairbanks, Alaska,

Attorney for Defendants and Appellees.

In the District Court for the Territory of Alaska

Fourth Judicial Division

No. 4067

ELLEN REIDY, as Administratrix of the Estate

Plaintiff,

of John Griffin, deceased.

vs.

MIKE MYNTTI, JOHN REPO, FRANK SPEL-
JACK and PETER MESICH, mining copart-

ners under the firm name of GANES CREEK
DREDGING CO.,

Defendants.

AMENDED COMPLAINT.

Comes now the plaintiff and by leave of Court,

having been first obtained, files this, her amended

complaint herein and for her cause of action against

the defendants, alleges as follows:
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I.

That on the 31st day of July, 1936, the said Ellen

Reidy, as administratrix of the Estate of John

Griffin, deceased, and for and on behalf of the Es-

tate of John Griffin, deceased, did enter into a lease

in writing with the defendants, Mike Myntti, John

Repo, Frank Speljack and Peter Mesich, co-part-

ners doing business under the name and style of

Ganes Creek Dredging Company, for a period of

three (3) years from the date thereof. Said lease

demised the following placer mining claims to-wit:

The Minnie Bench, right limit;

The Yeager Bench, right limit;

Gulch Fraction, right limit,

all situated above Discovery on Ganes Creek, a

tributary of the Innoko River, in the Innoko Re-

cording Precinct, Territory of Alaska, and reserved

to the lessor as royalty ten per centum (10%) of

the first Twenty-Five Thousand and no/100

($25,000.00) Dollars in gross value of all gold. Min-

erals and precious metals mined out and twelve and

one-half [1*] per centum (12%%) of the gross

value of all gold, minerals and precious metals

realized in addition thereto, a copy of which lease

is hereto attached marked '' Exhibit A" and by this

reference thereto made a part hereof.

11.

That inunediately after the execution and delivery

of said lease, the defendants, under and by virtue of

•Page numbering appearing at foot of page of original certified

Transcript of Record.
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the terms thereof, entered into the actual possession

of said demised premises and began to mine the said

Minnie Bench, right limit, by dredging the same,

and continued to dredge the said claim for the bal-

ance of the oj)en mining season of 1936, and in so

doing mined out a gross value of gold of approxi-

mately Sixty-Two Thousand and no/100 ($62,000.00)

Dollars, of which amount they paid and delivered

to plaintiff the sum of Six Thousand Eight Plun-

dred Six and forty-one/100 ($6,806.41) Dollars, the

same being the full amount reserved to her as roy-

alty in the said lease, save and except the sum of

Three Hundred and no/100 ($300.00) Dollars w^rong-

fully withheld.

III.

That the defendants thereafter continued to mine

said leased property by the dredging method during

the mining season of 1937, and in so doing mined

and extracted from said leased premises gold, min-

erals and precious metals, the value of which is to

this plaintiff miknowTi, but plaintiff is informed and

believes and therefore alleges that the value of the

gold, minerals and precious metals so mined and

extracted exceeds in value the sum of Seventy-Five

Thousand and no/100 ($75,000.00) Dollars, of which

amount so mined plaintiff is entitled to receive mi-

der the terms of said lease as rent or royalty,

twelve and one-half per centum (121/4%) of the

gross value thereof, w^hich said royalty the defend-

ants have failed and refused to pay plaintiff al-

though demand therefor has been made. [2]
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IV.

That under and by virtue of the terms of said

lease defendants covenanted and agreed to notify

plaintiff or her duly appointed agent of any con-

templated cleanup on said property in time for said

plaintiff or her authorized agent to be present at

each cleanup. That defendants in violation of said

covenant and agreement made various and sundry

cleanups of gold, minerals and precious metals

from said leased premises in the absence of the

plaintiff or her representative, and without giving

to her or to her authorized agent any notice what-

soever of said cleanups or that defendants contem-

plated making any cleanup whatsoever.

V.

That, by the terms of said lease, any violation of

its terms by the defendants shall, at the option of

the plaintiff, work a forfeiture thereof. That be-

cause of the violations of the terms of said lease as

hereinbefore alleged, the plaintiff, on the 15th day of

July, 1937, notified the defendants in writing that

she elected to forfeit and cancel the same because

said defendants had violated said lease by not noti-

fying plaintiff of the last two cleanups, and because

'defendants had failed to pay the royalty agreed on

in said lease. And plaintiff then and there demanded

that said defendants depart from the said leased

premises and surrender the possession of the same

to her, which demand the defendants refused to

grant.
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Wherefore, j)laintifi:* ])rays judgment against de-

fendants as follows:

1. That the defendants be compelled to ac-

count to the plaintiff for all gold, minerals and

precious metals mined and dredged from said

leased premises, and that plaintiff have judg-

ment against the defendants for the amount of

royalty found to be due under the terms of said

lease

;

2. For a decree cancelling the said lease

marked in plaintiff's complaint as "Exhibit

A" and restoring her to possession of said min-

ing claims described therein and enjoining de-

fendants from further mining upon said

groimd; [3]

3. For all other appropriate relief that to

this honorable Court may seem just and equit-

able; and

4. For plaintiff's costs and disbursements

herein.

JOHN il/OGINN and

CHAS. J. CLASBY
By CHAS. J. CLASBY

Attorneys for Plaintiff.

United States of America,

Territory of Alaska—ss.

Ellen Reidy, being first duly sworn, on oath de-

poses and says: I am the duly appointed, qualified

and acting administratrix of the Estate of John

Griffin, deceased; that I am the plaintiff above
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named, that I have read the within and foregoing

amended complaint, know the contents thereof and

believe the same to be true.

ELLEN REIDY

Subscribed and sworn to before me this 10th day

of August, 1938.

[Seal] CHAS. J. CLASBY
Notary Public in and for Alaska.

My commission expires 9/20/41.

Copy received this 10 day of August, 1938.

CECIL H. CLEGa
Attorney for Defendants. L. P. C. [4]

''EXHIBIT A"

MINING LEASE

This lease, made July 31, 1936, by and between

Ellen Reidy, the duly appointed, qualified and acting

Administratrix of the estate of John Griffin, de-

ceased, late of the Fourth Judicial Division, Terri-

tory of Alaska, the party of the first partT/, or the

lessor; and Mike Mynatti, John Repo, Frank Spel-

jack and Peter Mesich, all of Ophir, Alaska, doing

business under the name and style of Ganes Creek

Dredging Company, the parties of the second part,

or the lessees;

That whereas, the said lessor is the owner and

possessor of the following described mining prop-

erty, to-wit; Minnie Bench R. L., Yeager Bench
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R. Tj., and Gulch Fraction R. L., all situated above

Discovery on Ganes Creek, tributary of the Innoko

River in The Innoko Recording Precinct, Territory

of Alaska;

Now, therefore, for and in consideration of the

sum of one dollar and the covenants, agreements and

considerations hereinafter mentioned, the said leser

does by these presents lease and demise unto the

said lessees, for the term of years from date here-

of to July 31, 1939, unless sooner forfeited or de-

termined through the violation of any covenant

hereinafter against the said lessees reserved.

And in consideration of the said lease, demise and

privileges, the said lessees do covenant and agree

with the said lessor as follows, to-wit : To enter

upon said mining claims and premises as soon as

possible and work the same mining fashion, in man-

ner necessary to good economical mining, so as to

take out the greatest amount of gold, precious min-

erals and metals possible with due regard to the

safety, development and preservation of the said

premises as a workable mine, as steadily and con-

tinuously as weather and the season of the year

will permit until the groimd will be worked out, and

to do all things necessary to promote the usefulness

of said mining property as a workable mine, and

to develop the same and to do no act thereon dur-

ing the ternr of this lease, Avhich would impede

mining operations or impair the operating condition

of said mining claims, and generally so conduct op-
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erations [5] as to conform to the laws of the United

States and the Territory of Alaska, and to do no act

and suffer no default which might in any manner in-

volve the said lessor or her ownership in said

mining property, in liability of any kind or char-

acter.

To not locate or record said mining property, or

allow the same to be recorded by anyone except the

said lessor or agent. To not allow or permit any

person or persons, except the said lessees or their

agent or workman, to take or hold possession of said

premises or any part thereof, under any pretense

whatever.

To perform any necessary annual labor on said

claims to protect the title thereto and will make the

required affidavits of annual labor and have same

recorded in the proper recording office within the

required time.

To notify the lessor or his duly appointed agent

of any contemplated cleanup on said property in

time for said lessor or his authorized agent to be

present at each cleanup.

To not assign this lease or any part thereimder,

and not to sublet the said premises or any part

thereof, without the written consent of said lessor.

To pay and to deliver to said lessor, as royalty

and rent ten per cent (10%) gross of all gold, min-

erals and precious metals up to the value of $25,-

000.00 (twenty-five thousand dollars) and twelve

and one half percent (121/2%) gross of all gold,
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minerals and precious metals, over said amount to

be extracted fi-oni said premises during this lease,

of like assays that retained by said lessees at such

place as said lessor shall direct, and to allow said

lessor to be present at each and every cleanup, and

to inspect and examine the same and to make sepa-

rate cleanups for Minnie Bench, Yeager Bench

and Gulch Fraction.

Finally, upon the failure or violation to perform

by said lessees or any person under them, of any

covenant or covenants hereinbefore reserved, shall

at the option of said lessor, expire, and the said

premises with the appurtenances shall at once be-

come forfeit to said lessor, and she may after de-

manding possession in writing, enter upon said

premises, and every part thereof, and dispossess the

said [6] lessees, their agents and workmen, with

or v>'ithout process of law and without force.

Each and every clause and covenant of this lease

shall extend to the heirs, executors and administra-

tors of all parties hereto ; and to the assigns of said

lessor ; and as said lessor may elect to the assigns of

said lessees.

In witness whereof the said lessor and lessees have

hereunto set their hands.

ELLEN REIDY
Administratrix of the estate of

John Griffin, deceased.

Lessor.
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GANES CREEK DREDGING
COMPANY by

FRANK SPE'LJACK
PETER M7SICH
JOHN REPO
MIKE MYNTTI

Lessees.

Witnessed by

GRACE M. SHAVER
EVAN L. JONES

Territory of Alaska,

Fourth Judicial Division,

Innoko Precinct.—ss.

This is to certify, that before me, a U. S. com-

missioner duly appointed and sworn, for the Innoko

Precinct, Territory of Alaska, personally appeared

Ellen Reidy, the duly appointed, qualified and act-

ing administratrix of the estate of John Griffin, de-

ceased, and the lessor named in the foregoing lease

and Frank Speljack, John Repo and Peter Mesich,

named as lessees in the said lease; each of them

known to me, and they acknowledged that they

signed the same freely and voluntarily.

Witness my hand and official seal on July 31, 1936.

JESSIE M. HOWARD,
U. S. Commissioner and

Notary Public.

(U. S. Commissioner's Seal)

[7]
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Territory of Alaska,

Fourth Judicial Division,

Innoko Precinc/>/t.—ss.

This is to certify, that before me, a U. S. Com-

missioner, duly appointed and sworn, for the Inno-

ko I?recinct, Territory of Alaska, personally ap-

peared Mike Myntti, one of the lessees named in

the foregoing lease, known to me, and he acknowl-

edged that he signed the same freely and volun-

tarily.

Witness my hand and official seal on August 1, 1936.

JESSIE M. HOWARD
U. S. Commissioner and

Notary Public. (U. S. C. Seal)

[Endorsed] : Filed August 10, 1938. [8]

[Title of District Court and Cause.]

SECOND AMENDED ANSWER.

Come now the defendants above named, and, for

their second Amended Answer to the Amended

Complaint of plaintiif, admit and deny as follows:

I.

Admit that plaintiff did on the 31st day of July,

1936, enter into a lease in writing with defendants,

Mike MjTitti, John Repo, Frank Speljack and

Peter Mesich, co-partners doing business under the

name and style of Ganes Creek Dredging Company,

a substantial copy whereof is attached to said
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Amended Complaint and marked Exhibit A, and

these defendants deny each and every other allega-

tion contained in paragraph I of said Amended

Complaint.

II.

Admit that in the month of August, 1936, de-

fendants began to mine Minnie Bench, right limit,

by dredging the same and continued to dredge on

said claim for the balance of the open mining

season of 1936, and in so doing mined out a gross

value of gold of approximately Sixty-Two Thou-

sand and no/100 ($62,000.00) Dollars, of which

amount they paid and delivered to plaintiff the sum

of Six Thousand Eight Hundred Six and forty-

one/100 ($6,806.41) Dollars, and these defendants

deny each and every other allegation contained in

paragraph II of said Amended Complaint. [9]

III.

Deny each and every allegation contained in para-

graph III of said Amended Complaint, and the

whole thereof.

IV.

Deny each and every allegation contained in para-

graph IV of said Amended Complaint, and the

whole thereof.

V.

Deny each and every allegation contained in para-

graph V of said Amended Complaint, and the whole

thereof.

Wherefore, having fully answered said Amended
Complaint, these defendants pray that plaintiff take
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nothing by this action, and that defendants herein

have and recover their costs and disbursements

therein expended.

CECIL H. CLEGG
Attorney for Defendants

United States of America

Territory of Alaska

Fourth Judicial Division.—ss.

Cecil H. Clegg, being first duly sworn, on oath

deposes and says : I am the attorney for the defend-

ants in the above entitled action, and I make this

verification for and in behalf of said defendants

for the reason that neither of said defendants is

now at the place where this verification is made,

to wit, at Fairbanks, Alaska; that I have read the

foregoing Second Amended Answ^er, know the con-

tents thereof, and the same is true, as I verily be-

lieve.

CECIL H. CLEGG

Subscribed and sworn to before me on this l-4th

day of November, 1938.

[Seal] LOUISE P. CLEGG
Notary Public in and for the Territory of Alaska.

My commission expires April 30th, 1942.

Due service of the foregoing 2nd amended an-

swer, by receipt of a copy, aclaiowdedged Nov. 14,

1938.

CHAS. (1.ASBY
JOHN L. McGinn

Attorneys for Plaintiff

[Endorsed] : Filed Nov. 14, 1938. [10]
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[Title of District Court and Cause.]

VERDICT.

We, the Jury, duly empaneled and sworn to try

the above-entitled cause, do, from the law and the

evidence therein, find in favor of the plaintiff and

against the defendant on the issues joined herein

and that there is owing to the plaintiff from the

defendants the sum of $9375.00 Plus $300.00 with-

held for royalty from mining operations during the

years of 1936 and 1937, together with interest there-

on.

Done at Fairbanks, Alaska, this 7tli day of Octo-

ber, 1939.

R. A. PEKKINS
Foreman.

[Endorsed]: Filed Oct. 7, 1939. [11]
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In the District Court for the Territory of Alaska,

Fourth Division

No. 4067

ELLEN REIDY, as Administratrix of the

Estate of John Griffin, deceased.

Plaintiff,

vs.

MIKE MYNTTI, JOHN REPO, FRANK
SPELJACK, and PETER MESICH, mining

copartners under the firm name of Ganes

Creek Dredging Company,

Defendants.

JUDGMENT
Be it remembered that the above entitled cause

came on regularly for trial in the above entitled

Court on Monday, October 2, 1939, the plaintiff

appearing by her attorney, John L. McGinn, and

the defendants by their attorney, Cecil H. Clegg.

Testimony was offered on behalf of the plaintiff

and on behalf of the dependants, and after the argu-

ments of the respective counsel and the instructions

of the Court, said cause was submitted to the jury

for decision. That thereupon, on Saturday, October

7, 1939, the jury retired to deliberate on their ver-

dict, and that thereafter and on said day returned

in open Court their verdict, which is, in words

(omitting title of Court and cause) and figures as

follow^s, to-wdt:
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''No. 4067.

''Verdict.

"We, the Jury, duly empaneled and sworn to

try the above-entitled cause, do, from the law

and the evidence therein, find in favor of the

plaintiff and against the defendant on the

issues joined herein and that there is owing to

the plaintiff from the defendants the sum [12]

of $9,375.00, plus $300.00 withheld, for royalty

from mining operations during the years of

1936 and 1937, together with interest thereon.

"Done at Fairbanks, Alaska, this 7th day of

October, 1939.

"R. A. PERKINS,
"Foreman."

Now, therefore, in accordance with the said ver-

dict, it is ordered and adjudged that

:

(a) the issues joined herein are found in favor

of the plaintiff and against the defendants

;

(b) the plaintiff have and recover judgment

from defendants for the sum of $9,675.00, with inter-

est thereon from date at the rate of 6% per annum;

(c) the plaintiff have and recover from defend-

ants her costs and disbursements herein, amounting

to the sum of $251.00. [Per Court Order 1/10/40.

K. 1). N.]

Done at Fairbanks, Alaska, this 13th day of Octo-

ber, 1939.

HARRY E. PRATT,
District Judge.
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Entered in Court Journal No. 24, Page 221.

Service of the foregoing Judgment by receipt of

a copy thereof is hereby acknowledged this 13tli day

of October, 1939, at 3 :45 P. M.

CECIL H. CLEGG,
Attorney for Defendants.

[Endorsed]: Lodged Oct. 13, 1939. Filed Oct.

13, 1939. [13]

[Title of District Court and Cause.]

NOTICE OF APPEAL

To Mike Myntti, John Repo, Frank Speljack, and

Peter Mesich, the above named defendants, and

to Cecil H. Clegg, Esquire, their attorney:

Notice is Hereby Given That the above named

plaintiff, Ellen Reidy as Administratrix of the

Estate of John Griffin, deceased, hereby appeals to

the United States Circuit Court of Appeals for the

Ninth Circuit at San Francisco, California, from

the final judgment made and entered in this action

in the above entitled Court on the 13th day of Octo-

ber, 1939, in favor of the above named plaintiff and

against the said defendants, Mike M>^ltti, John

Repo, Frank Speljack, and Peter Mesich, in which

said judgment it was ordered and adjudged that

the issues joined in said cause are found in favor

of the plaintiff and against the said defendants, and

that plaintiff have and recover judgment from the

said defendants for the sum of $9,675.00, with inter-
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est thereon from date at the rate of six per cent per

annum, and her costs and disbursements of said

action.

JOHN L. McGinn,
Attorney for Plaintiff.

Service of the foregoing Notice of Appeal by re-

ceipt of a copy thereof is hereby acknowledged this

29th day of Dec, 1939.

CECIL H. CLEGG,
Attorney for Defendants.

[Endorsed] : Filed Dec. 29, 1939. [14]

[Title of District Court and Cause.]

PETITION FOR ALLOWANCE OF APPEAL
The above named plaintiff, Ellen Reidy, as admin-

istratrix of the Estate of John Griffin, deceased,

considering herself aggrieved by the Judgment of

this Court made and entered in the above entitled

action on the 13th day of October, 1939, in favor of

the above named plaintiff and against the defend-

ants above named, wherein it was ordered and ad-

judged that the issues joined in said cause are fomid

in favor of the plaintiff and against the said de-

fendants, and that plaintiff have and recover judg-

ment from the said defendants for the sum of

$9,675.00, with interest thereon from date at the rate

of six per cent j)er annum, and her costs and dis-

bursements of said action, does hereby appeal from

the said judgment and the whole thereof to the
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United States Circuit Court oP Ajjpcals for the

Ninth Circuit, for the reasons specified and set forth

in tlie Assignment of Errors which is filed herewith,

and the said ])laintiff ])rays tliat tliis appeal may be

allowed and tliat a transcript of the record, proceed-

ings and papers upon which the said judgment was

made, duly authenticated by the Clerk of this Court,

may be sent to the United States Circuit Court of

Appeals for the Ninth Circuit at San Francisco,

California. [15]

Dated: Fairbanks, Alaska, Dec. 29th, 1939.

JOHN L. McGinn,
Attorney for Plaintiff.

Service of the foregoing Petition for Allowance

of Appeal by receipt of a copy thereof is hereby

acknowledged this 29th day of Dec, 1939.

CECIL H. CLEGG,
Attorney for Defendants.

[Endorsed] : Filed Dec. 29, 1939. [16]

[Title of District Court and Cause,]

ASSIGNMENTS OF ERROR

Comes now the above named plaintiff and alleges

that the judgment of the above entitled Court,

entered in the above entitled cause on the thirteenth

day of October, 1939, is erroneous and mijust to her,

and files with her petition for an allowance of ap-

peal the following assignments of error upon which

she will rely, to-wit

:
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1.

The court erred in refusing to allow plaintiff

judgment for interest, as provided in the verdict

made and filed in the above entitled cause.

2.

The court erred in refusing to make and enter

a judgment in favor of plaintiff for the sum of

$9,375.00, plus $300.00 withheld for royalty from

mining operations during the years of 1936 and

1937, together with interest thereon, at the rate of

six per cent per annum.

3.

The court erred in refusing to include in the

judgment made and entered in the above entitled

cause interest at the rate of [17] six per cent per

annum on the sum of $9,375.00 from October 1,

1937, and interest on the sum of $300.00, wrong-

fully withheld, from October 1, 1936, at the rate of

six per cent per annum, as provided in the verdict

made and entered in the above entitled cause.

Wherefore, plaintiff prays that this Court direct

that the lower court include in the judgment made

and entered in the above entitled cause interest on

the principal sum of $300.00 from October 1, 1936,

at the rate of six per cent per annum, until paid,

and interest on the principal sum of $9,375.00 from

October 1, 1937, at the rate of six per cent, per an-

num, until paid.

JOHN L. McGinn,
Attorney for Plaintiff.



Mike M'lpitti, et al. 21

Service of the foregoing Assignments of Error

by receipt of a copy thereof is hereby acknowledged

this 29th day of Dec, 1939.

CECIL H. CLEGG,
Attorney for Defendants.

[Endorsed] : Piled Dec. 29, 1939. [18]

[Title of District Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OF COST BOND AND PLACE

OF HEARING APPEAL.

Now, on this 8th day of January, 1940, the same

being one of the days of the General January 1939

term of this Court, this cause came on to be heard

upon the petition of the plaintiff, Ellen Reidy, as

Administratrix of the Estate of John Griffin, de-

ceased, for an appeal from the judgment entered

in this cause on October 13, 1939, and to fix the

amount of the cost bond on said appeal and the

place of hearing the same, and the Court being

fully advised in the premises, does find that the

amount involved in said action is of the value in

excess of $1,000.00, and

Whereas it apepars to the Court that the cost

bond herein should be in the sum of $250.00 to cover

the costs if appellant fails to make good her plea;

It is therefore Ordered that the amoimt of

said cost bond be fixed at the sum of $250.00.
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Now, therefore, it is ordered that the appeal

of the said plaintiff in said cause be, and it is here-

by allowed to the United States Circuit Court of

Appeals for the Ninth Circuit, and that a [19] certi-

fied transcript of the record, proceedings, orders,

judgment, testimony and all other proceedings in

said matter on which said judgment appealed from

is based, be transferred, duly authenticated, to the

United States Circuit Court of Appeals for the

Ninth Circuit to be heard at San Francisco, Cali-

fornia.

Dated this 8th day of January, 1940.

SIMON HELLENTHAL,
District Judge.

Entered Court Journal No. A-9 Page 84 Jan. 8.

1940.

Entered in Court Journal No. 24, Page 247.

Service of the foregoing proposed Order Allow-

ing Appeal and Fixing Amount of Cost Bond and

Place of Hearing Appeal by receipt of a copy there-

of is hereby ackowledged this 29th day of Dec,

1939.

CECIL H. CLEGO,
Attorney for Defendants.

[Endorsed]: Lodged Dec. 29, 1939. John B.

Hall, Clerk. Filed in the District Court Territory

of Alaska, Third Division, Jan. 8, 1940. N. E. S.

Brunelle, Clerk, by A. M. Thomas, Deputy. Filed

in the District Court, Territory of Alaska, 4th Div.,

Jan. 15, 1940, John B. Hall, Clerk, by K. D. Nor-

dale, Deputy. [20]
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[Title of District Court and Cause.]

COST BOND ON APPEAL.

Know All Men by '^Phese Presents:

That Ellen Reidy, as Administratrix of the Estate

of John Griffin, deceased, as principal, and National

Surety Corporation, a corporation organized and

existing under and by virtue of the laws of the State

of New York, as surety, are held and firmly bound

unto Mike Myntti, John Repo, Frank Speljack and

Peter Mesich, defendants above named, in the sum

of Two Hundred Fifty Dollars ($250.00), to be

paid to the said Mike Myntti, John Repo, Frank

Speljack and Peter Mesich, their heirs or assigns,

to which payment well and truly to be made, we

hereby bind ourselves, our heirs, executors, admin-

istrators or assigns, jointly and severally, firmly

by these presents.

Sealed With Our Seal and dated this 29th day

of December, 1939.

The condition of the foregoing obligation is such

that, whereas the above named plaintiff has taken

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit to reverse the judgment

rendered in said cause in the District Court for the

Territory of Alaska, Fourth Division, on the 13th

day of October, 1939, and the cost bond has been

fully fixed in the sum of Two Hundred Fifty [21]

Dollars ($250.00).

Now, therefore, if the above named plaintiff shall

prosecute said appeal to effect and answer all costs
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that may be adjudged against her in case she fails

to make good her appeal, then this obligation shall

be void, otherwise to remain in full force, effect and

virtue.

(Signed) ELLEN REIDY,
Ellen Reidy as Administratrix

of the Estate of John Griffin,

deceased, Principal.

[Corporate Seal]

NATIONAL SURETY
CORPORATION,

Surety.

By JOHN BUTROVICH, Jr.,

Attorney in Fact.

The foregoing bond and the sufficiency of the

surety thereon is hereby approved this 8th day of

Jan., 1940.

SIMON HELLENTHAL,
District Judge.

Service of the foregoing proposed Cost Bond on

Appeal by receipt of a copy thereof is hereby

acknowledged this 29th day of Dec, 1939.

CECIL H. CLEGG,
Attorney for Defendants.

[Endorsed]: Lodged Dec. 29, 1939. John B.

Hall, Clerk. Filed in the District Court, Territory

of Alaska, Third Division, Jan. 8, 1940. M. E. S.

Brunelle, Clerk, by A. M. Thomas, Deputy. Filed

in the District Court, Territory of Alaska, 4th Div.,

Jan. 15, 1940. John B. Hall, Clerk, by K. D. Nor-

dale. Deputy. [22]
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[Title of District Court and Cause.]

CITATION ON APPEAL.

The President of the United States of America,

To the above named Mike Myntti, John Repo, Frank

Speljack, and Peter Mesich, Appellees, and to

Cecil H. Clegg-, Esq., their attorney. Greeting:

You are hereby cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the city of San Fran-

cisco, State of California, within thirty (30) days

from the date of this citation, pursuant to an order

allowing an appeal, made and entered in the above

entitled cause, in which Mike Myntti, John Repo,

Fi'ank Speljack and Peter Mesich are defendants

and appellees, and Ellen Reidy, as Administratrix

of the Estate of John Griffin, deceased, is plaintiff

and appellant, to show cause, if any there be, why
the judgment made and entered in said action on

the 13th day of October, 1939, in favor of the plain-

tiff, and against the defendants, should not be cor-"

rected, set aside, and reversed, and w^hy speedy jus-

tice should not be done to the plaintiff above named

in that behalf.

Witness the Honorable Charles E. Hughes, Chief

Justice of the Supreme Court of the United States

of America, on this 8th day of January, one thou-

sand nine hundred and forty [23] and of our Inde-

pendence one hundred sixty-fourth.
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Attest my hand and the seal of the above named
District Court on this, the 8th day of January, one

thousand nine hundred forty.

[Seal] SIMON HELLENTHAL,
District Judge.

Entered Court Journal No. A-9 Page No. 85 Jan.

8, 1940.

Entered in Court Journal No. 24, Page 248.

[Endorsed]: Lodged Dec. 29, 1939. Filed in

the District Court Territory of Alaska Third Divi-

sion Jan. 8, 1940. M. E. S. Brunelle, Clerk. By
A. M. Thomas, Deputy. Filed in the District Court,

Territory of Alaska, 4th Div. Jan. 15, 1940. John

B. Hall, Clerk. By K. D. Nordale, Deputy. [24]

[Title of District Court and Cause.]

ORDER EXTENDING TIME TO FILE
RECORD AND DOCKET CAUSE.

Upon motion of the appellant's attorney, and for

good cause shown, it is ordered that the time within

w^hich the record in this cause shall be filed with the

Clerk of the Circuit Court of Appeals for the Ninth

Circuit, at San Francisco, State of California, be,

and it is hereby enlarged up to and including the

15th day of February, 1940.

Done this 8th day of January, 1940.

SIMON HELLENTHAL,
District Judge.
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Entered Coiii't Journal No. A-9 Page No. 85. Jan.

8, 1940

Entered in Court Journal No. 24, Page 248.

[Endorsed]: Lodged J)ee. 29, 1939. John B.

Hall, Clerk. Eiled in the District Court, Territory

of Alaska, Third Division. Jan. 8, 1940. M. E. S.

Brunelle, Clerk, by A. M. Thomas, Deimty. Filed

in the District Court, Territory of Alaska, 4th Div.

Jan. 15, 1940. John B. Hall, Clerk, by K. D. Nor-

dale, Deputy. [25]

[Title of District Court and Cause.]

STIPULATION RE PRINTING OF RECORD.

It is hereby stipulated by and between the above

named parties plaintiff and defendants, through

their respective attorneys, that in printing the pa-

pers and records to be used on the hearing on appeal

in the above entitled cause, for the consideration of

the United States Circuit Court of Appeals for the

Ninth Circuit, the title of the Court and cause in

full on all papers shall be omitted, except on the

first page of said record, and that there shall be in-

serted in place of said title in all papers used as a

part of said record the words "Title of Court and

cause." Also that all endorsements on all pai)ers

used as part of said record shall be omitted, ex-
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cept the Clerk's filing marks and the admission of

service.

Dated, Fairbanks, Alaska, Dec. 29th, 1939.

JOHN L. McGINN,
Attorney for Plaintiff and

Appellant.

CECIL H. CLEGG,
By L. P. CLEGG,

Attorney for Defendants and

Appellees.

[Endorsed] : Filed Jan. 8, 1940. [26]

[Title of District Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To: John B. Hall, Clerk of the above entitled

Court

:

You will please prepare transcript of record in

the above entitled cause, to be filed in the office of

the Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit, sitting in San Fran-

cisco, California, upon the appeal heretofore per-

fected to said Court, and include therein the follow-

ing papers and records, to-wit:

1. Amended Complaint.

2. Second Amended Answer.

3. Verdict.

4. Judgment.

5. Notice of Appeal.

6. Petition for Allowance of Appeal.

7. Assignments of Error.
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8. Order Allowing Appeal and Fixing Amount

of Cost Bond.

9. Cost Bond on A])peal.

10. Citation on Ap])eal.

11. Oi-der Extending Time to Docket Cause in

United States Circuit Court of A])peals to

Feb. 15, 1940.

12. Stijndation re. Printing of Record.

i;j. Praecipe for Transcript of Record.

14. Instructions of the Court.

15. Motion of Defendants for Additions to

Praecipe.

16. Order Granting Motion for Additions to

Praecipe. [27]

This transcript is to be prepared as required by

the law and the rules and orders of this Court and

of the Circuit Court of Appeals for the Ninth Cir-

cuit, and is to be forwarded to said Court at San

Francisco, California, so that it will be docketed

therein on or before the 15th day of Feb., 1940, pur-

suant to the orders of this Coui't.

Dated at Fairbanks, Alaska, on this 29th day of

Dec, 1939.

JOHN L. McGinn,
Attorney for Appellant.

Service of the foregoing Precipe for Transcript

of Record by receipt of a copy thereof is hereby

acknowledged this 29 day of Dec, 1939.

CECIL H. CLEGG,
Attorney for Defendants.

[Endorsed] : Filed Dec. 29, 1939. [28]
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[Title of District Court and Cause.]

INSTRUCTIONS TO THE JURY.

Members of the Jury

:

1.

You are instructed that where placer mining

claims are leased and the lessee goes into possession

under said lease and does not surrender up such

possession to the lessor, he, the lessee, is estopped to

deny the title of his lessor to such leased premises.

So, in this case, if you should believe that a pre-

ponderance of the evidence shows that the ground

mined by the defendants in the mining season of

1937 was within the boundaries of the mining claims

mentioned in plaintiff's Amended Complaint, as the

boundaries to said claims existed at the time of the

execution of said lease, to wit, July 31, 1936, then

you should henceforth consider said ground as a

part of the leased premises in your further con-

sideration of this case. [29]

1.

In deciding what the boundaries of said leased

premises were on the 31st of July, 1936, you should

take into consideration all of the evidence admitted

in the case, including admissions against interest by

any of the parties as to such boundaries, if any such

admissions have been proven.

If the evidence as to any of the above-mentioned

matters is equally divided or preponderates against

said area mined in 1937 being within the boundaries
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of said leased premises, you should find that said

area was not within said leased premises in your

further consideration of this case. [30]

2.

If, under the preceding instruction, you find that

the ground mined by the defendants during the

year 1937 was a ])ait of said leased premises, you

should ascertain, by a preponderance of the evi-

dence, the value of the gold dust, and so forth, mined

and recovered from said leased premises by the de-

fendants during the year 1937, and you should find

in favor of the plaintiff for 12%% of said value,

together with interest thereon at the rate of six per

cent per annum from the close of the mining season

of 1937.

If, under instruction No. 1, you do not find that

the ground mined by the defendants during the year

1937 was a part of said leased premises, you should

find the issues joined in favor of the defendants and

against the plaintiff, except that you should con-

sider the question mentioned in the instruction fol-

lowing. [31]

3.

It is admitted by the parties that from the mining-

operations of the defendants during the year 1936

gold dust of the value of $300.00, which was due and

owing to the plaintiff as royalty, was retained by

the defendants, under the allegation that it was

owing to them for assessment work alleged to have



32 Ellen Reidy vs.

been done by them on said Minnie Bench, Gulch

Fraction, and Yeager Bench at the instance and re-

quest of the plaintiff and upon her agreement to

pay for the same.

If you believe that a preponderance of the evi-

dence in the case shows that the plaintiff authorized

the defendants to do assessment work upon said

claims, agreeing to pay for the same, and, if you

further believe that a preponderance of the evidence

shows the defendants did annual labor upon said

placer mining claims in the value of $300.00, then

you should find that there is nothing due the plain-

tiff from the defendants from the mining operations

of the defendants for the year 1936. If, however, the

evidence as to any of the above-mentioned allega-

tions is equally divided or preponderates in favor

of the plaintiff, then you should find that the sum

of $300.00 is due the plaintiff from the defendants

from their mining operations during the year 1936,

together with interest thereon at the rate of six per-

cent per annum from the 4th day of October, 1936,

and such sums should be added to the sum, if any,

you find due plaintiff under instruction No. 2. [32]

4.

You are instructed that when the nature of a

wrongful act is such that it not only inflicts an in-

jury, but takes away the means of proving the na-

ture and extent of a loss, the law will aid a recovery

against the wrongdoer, and supply the deficiency of
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proof caused by his misconduct by making every

reasonable intendment against him and in favor of

the party injured. A man who willfully places the

property of others in a situation where it cannot be

recovered, or its true amount or value ascertained,

by mixing it with his own, or in any other manner,

will consequently be compelled to bear all the incon-

venience of the uncertainty or confusion which he

has produced, even to the extent of responding for

the highest value at which the property can reason-

ably be estimated.

In this case, if you find that a preponderance of

the evidence shows that defendants mined any part

of the leased premises during the mining season of

1937, then I instruct you that, for the purpose of

ascertaining the value of the total amoimt of gold

so mined, you will have a right to consider all of

the evidence in the case and to fix the value of the

gold mined at such sum as a preponderance of the

evidence of the case reasonably shows it to be. [33]

4(a).

You are instructed that all questions as to the ap-

pointment of Ellen Reidy as administratrix of the

estate of John Griffin, deceased, the authority of

Ellen Reidy to make the lease in question in this

cause and to bring this action, need not be consid-

ered by you as the same have been eliminated from

the case by the conditions arising and the decisions

of the Court relative thereto. [34]
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5.

You are instructed as follows:

1. That by ''preponderance of evidence" is

meant the amount of evidence which taken on the

whole produces the stronger impression upon the

minds of the jury and convinces them of its truth

when weighed against the evidence in opposition

thereto.

2. That you should not consider any evidence,

sought to be introduced, but excluded by the Court,

nor should you consider any evidence that has been

stricken from the record by the Court.

3. That it is manifestly impossible for the Court

to cover the law of this case in a few instructions

and that, therefore, you should consider all the in-

structions together and not disconnectedly.

4. That you should endeavor to agree upon a

verdict and should calmly reason with your fellows

with the view of arriving at a verdict. You should

not refuse to agree from pride of opinion, nor should

you surrender any conscientious views founded on

the evidence or lack of evidence. [35]

6.

You are instructed that the laws of the Territory

of Alaska lay down the following general rules for

your guidance as to the value of evidence, to wit:

1. That your power of judging the effect of evi-

dence is not arbitrary, but to be exercised with legal

discretion and in subordination to the rules of evi-

dence.
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2. That you are not bound to find in conformity

with the declarations of any number of witnesses

which do not produce conviction in your minds

against a less number, or against a j)resumption or

other evidence satisfying to your minds.

3. That a witness willfully false in one part of

his testimony may be distrusted in others.

4. That when the evidence is contradictory, the

finding shall be in accordance with the preponder-

ance of the evidence.

5. That evidence is to be estimated not only by.

its own intrinsic weight, but also according to the

evidence wdiich it is in the power of one side to pro-

duce and of the other to contradict; and, therefore,

6. That if the weaker and less satisfactory evi-

dence is offered when it appears that stronger and

more satisfactory was within the power of the

party, the evidence offered should be viewed with

distrust.

7. That oral admissions of a party should be

viewed with caution. [36]

7.

Pursuant to the foregoing Insti'uctions, I have

prepared three forms of verdict, which are self-

explanatory, for you to take into your jury room.

You should fill in the blanks pursuant to the instruc-

tions heretofore given you. You should elect a Fore-

man and by him sign the verdict upon which you

unanimously agree and retui'n it into the court as

vour verdict.
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Herewith I hand you these Instructions for your

guidance, together with the exhibits that have been

introduced in evidence, and the pleadings in the

case, and the forms of verdict above-mentioned. Re-

turn all of these and the unused forms of verdict

into court with your verdict.

Dated at Fairbanks, Alaska, this 7th day of Oc-

tober, 1939.

HARRY E. PRATT,
District Judge.

[Endorsed] : Filed Oct. 7, 1939. [37]

[Title of District Court and Cause.]

MOTION FOR ADDITIONS TO PRAECIPE
FILED BY PLAINTIFF

Come now the defendants above named, by their

attorney, and respectfully move the Court for an

Order requiring the Clerk of the above entitled

Court to supplement the Praecipe for Transcript of

Record filed herein by the plaintiff by adding there-

to the following:

Instructions of the Court given to the Jury

in the above entitled cause;

Motion for Additions to Praecipe Filed by

Plaintiff; and

Order of this Court granting said Motion.

CECIL H. CLEGG,
Attorney for Defendants.
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Due service of the foregoing Motion by receipt of

a copy thereof, is acknowledged January 8, 1 940.

JOHN L. McGinn,
Attorney for Phiintiff.

By JULIEN A. HUHLI^rf,

[Endorsed]: Filed Jan. 8, 1940. [38]

[Title of District Court and Cause.]

ORDER GRANTING MOTION FOR ADDI-
TIONS TO PRAECIPE FILED

BY PLAINTIFF

This matter coming on to be heard upon the mo-

tion of defendants for additions to the Praecipe for

Transcript of Record filed herein by plaintiff, and

it appearing to the Court that said motion should

be granted, and said Court having duly considered

the same and being duly advised in the premises.

It Is Hereby Ordered That the Clerk of this Court

supplement the Praecipe for Transcript of Record

in the above entitled cause filed herein by the })lain-

tiff, by adding thereto the Instructions of the Court

given to the Jury in this cause, the Motion of de-

fendants for Additions to Praecipe for Transcript

of Record filed by plaintiff, and Order Granting

Motion for Additions to Praecipe filed by plaintiff.

Done in Open Court this 12 day of Jan., 1940.

SIMON HELLENTHAL,
District Judue.
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Service of the foregoing Order, by receipt of a

copy thereof, acknowledged January 8, 1940.

JOHN L. McGinn,
Attorney for Plaintiff,

By JULIEN A. HURLEY.

Entered in Court Journal No. A-9 Page No. 106.

Jan. 12, 1940.

Entered in Court Journal No. 24, Page 250.

[Endorsed] : Lodged Jan. 8, 1940. John B. Hall,

Clerk. Filed in the District Court, Territory of

Alaska, Third Division, Jan. 12, 1940. M. E. S.

Brunelle, Clerk, by A. M. Thomas, Deputy. Filed

in the District Court, Territory of Alaska, 4th Div.

Jan. 22, 1940. John B. Hall, Clerk. [39]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK OF THE DIS-

TRICT COURT TO TRANSCRIPT
OF RECORD.

I, John B. Hall, Clerk of the District Court for

the Territory of Alaska, Fourth Judicial Division,

do hereby certify that the foregoing, consisting of

39 pages, constitutes a full, true, and correct tran-

script of the record on appeal in cause No. 4067, en-

titled: Ellen Reidy, as Administratrix of the Es-

tate of John Griffin, deceased. Plaintiff, vs. Mike

Myntti, John Repo, Frank Speljack, and Peter

Mesich, mining co-partners under the firm name

of Ganes Creek Dredging Company, Defendants;

and was made pursuant to and in accordance with
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the Praecipe of the plaintiff and appellant, filed in

this action, and by virtue of the said Appeal and

Citation issued in said cause; and is the retui"]i

thereof in accordance therewith ; and

I do further certify that the Index thereof, con-

sisting of page '^a", constitutes a correct index of

said Transcript of Record; and that the list of at-

torneys, as shown on page ''b", is a correct list of

the attorneys of record ; also that the cost of prepar-

ing said Transcript and this certificate, amounting

to $7.40, has been paid to me by counsel for the ap-

pellants in this action.

In Witness Whereof I have hereunto set my hand

and affixed the seal of said Court this 30th day of

January, 1940.

[Seal] JOHN B. HALL,
Clerk of the District Court,

Territory of Alaska, Fourth

Division.

[Endorsed]: No. 9446. United States Circuit

Court of Appeals for the Ninth Circuit. Ellen Reidy,

as Administratrix of the Estate of John Griffin, de-

ceased. Appellant, vs. Mike Myntti, John Repo,

Frank Sjoeljack and Peter Mesich, mining copart-

ners under the firm name of Ganes Creek Dredging

Company, Appellees. Transcript of Record. Upon
Appeal from the District Court for the Territory of

Alaska, Fourth Division.

Filed January 10, 1940.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.



40 Ellen Reidy vs.

In the United States Circuit Court of Appeals

in and for the Ninth Circuit.

No. 9446

ELLEN REIDY, etc.,

vs.

MIKE MYNTTI, et al,

Appellant,

Appellees.

Pursuant to the provisions of Subdivision 6 of

Rule 19 of the Rules of this Court, appellant Ellen

Reidy intends to rely upon all those points on ap-

peal specified in the assignments of errors appear-

ing in appellant Ellen Reidy 's transcript of record,

filed January 10, 1940, and appellant Ellen Reidy

hereby adopts said assignments for the purpose of

complying with said Subdivision 6 of Rule 19.

Appellant Ellen Reidy hereby designates for

printing the entire certified transcript of appellant

Ellen Reidy heretofore filed on January 10, 1940.

Dated : 28 day of May, 1940, San Francisco, Cali-

fornia.

J. JOSEPH SULLIVAN,
Attorney for Appellant Ellen

Reidy, etc.

Receipt of a copy of the within document is

hereby admitted the 29th day of May, 1940.

R. F. LEWIS,
PERRY EVANS,

Attomey for Mike Myntti,

et al. Appellees.

[Endorsed]: Filed May 31, 1940. Paul P.

O'Brien, Clerk.
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ATTORNEYS OF RECORD
JOHN L. McGinn

Fairbanks, Alaska

CHAS. J. CLASBY
Nome, Alaska

Attorneys for Plaintiff and Appellee.

CECIL H. CLEGG
Fairbanks, Alaska

Attorney for Defendants and Appellants.

In the District Court for the Territory of Alaska

Fourth Judicial Division

No. 4067.

ELLEN REIDY, as Administratrix of the

Estate of John Griffin, deceased.

Plaintiff,

vs.

MIKE MYNTTI, JOHN REPO, FRANK SPEL-
JACK and PETER MESICH, mining co-

partners under the firm name of GANES
CREEK DREDGING CO.

Defendants.

AMENDED COMPLAINT

Comes now the plaintiff and by leave of Court,

having been first obtained, files this, her amended

complaint herein and for her cause of action against

the defendants, alleges as follows

:
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I.

That on the 31st day of July, 1936, the said Ellen

Reidy, as Administratrix of the Estate of John

Griffin, deceased, and for and on behalf of the Es-

state of John Griffin, deceased, did enter into a lease

in writing with the defendants, Mike Myntti, John

Repo, Frank Speljack and Peter Mesich, co-part-

ners doing business under the name and style of

Ganes Creek Dredging Company, for a period of

three (3) years from the date thereof. Said lease

demised the following placer mining claims to-wit:

The Minnie Bench, right limit;

The Yeager Bench, right limit

;

Gulch Fraction, right limit, [1*]

all situated above Discovery on Ganes Creek, a trib-

utary of the Innoko River, in the Innoko Recording

Precinct, Territory of Alaska, and reserved to the

lessor as royalty ten per centum (10%) of the first

Twenty-Five Thousand and no/100 ($25,000.00)

Dollars in gross value of all gold, minerals and

precious metals mined out and twelve and one-

half per centum (121/2%) of ^^^ gross value of all

gold, minerals and precious metals realized in addi-

tion thereto, a copy of which lease is hereto at-

tached marked "Exhibit A" and by this reference

thereto made a part hereof.

II.

That immediately after the execution and deliv-

ery of said lease, the defendants, under and by vir-

*Page numbering appearing at foot of page of original certified

Transcript of Record.
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tiio of the terms tliereof, entered into the actual

possession of said demised premises and began to

mine the said Minnie ]3ench, right limit, by dredg-

ing the same, and continued to dredge the said claim

for the balance of the o})en mining season of 19.'>(3,

and in so doing mined out a gross value of gold of

approximately Sixty-Two Thousand and no/100

($()2,000.00) Dollars, of which amount they paid

and delivered to j)laintift' the sum of Six Thousand

Eight Hundred Six and forty-one/100 ($(),806.41)

Dollars, the same being the full amount reserved to

her as royalty in the said lease, save and except the

sum of Three Hundred and no/100 ($300.00) Dol-

lars wrongfully withheld.

III.

That the defendants thereafter continued to mine

said leased property by the dredging method dur-

ing the mining season of 1937, and in so doing

mined and extracted from said leased i)remises

gold, minerals and precious metals, the value of

which is to this plaintiff unknown, but ])laintiff is

informed and believes and therefore alleges that the

value of the gold, minerals and precious metals so

mined and extracted exceeds in value the sum of

Seventy-Five Thousand [2] and no/100 ($75,-

000.00) Dollars, of which amount so mined ])laintitf

is entitled to receive under the terms of said lease

as rent or royalty, twelve and one-half per centum

(12^2%) of the gross value thereof, which said roy-

alty the defendants have failed and refused to pay

plaintiff although demand therefor has been made.
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IV.

That under and by virtue of the terms of said

lease defendants covenanted and agreed to notify

plaintiff or her duly appointed agent of any con-

templated cleanup on said property in time for said

plaintiff or her authorized agent to be present at

each cleanup. That defendants in violation of said

covenant and agreement made various and sundry

cleanups of gold, minerals and precious metals from

said leased premises in the absence of the plaintiff

or her representative, and without giving to her or

to her authorized agent any notice whatsoever of

said cleanuj^s or that defendants contemplated mak-

ing any cleanup whatsoever.

V.

That, by the terms of said lease, any violation of

its terms by the defendants shall, at the option of

the plaintiff, work a forefeiture thereof. That be-

cause of the violations of the terms of said lease as

hereinbefore alleged, the plaintiff, on the 15th day

of July, 1937, notified the defendants in writing that

she elected to forfeit and cancel the same because

said defendants had violated said lease by not noti-

fying plaintiff of the last two cleanups, and be-

cause defendants had failed to j)ay the royalty

agreed on in said lease. And plaintiff then and

there demanded that said defendants depart from

the said leased premises and surrender the posses-

sion of the same to her, which demand the defen-

dants refused to grant. [3]
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Wherefore, plaintiff prays judgment against de-

fendants as follows:

1. That the defendants be compelled to ac-

count to the plaintiff for all gold, minerals and

precious metals mined and dredged from said

leased premises, and that plaintiif have judg-

ment against the defendants for the amount of

royalty found to be due under the terms of

said lease;

2. For a decree cancelling the said lease

marked in plaintiff's complaint as ''Exhibit A"
and restoring her to possession of said mining

claims described therein and enjoining defen-

dants from further mining upon said ground;

3. For all other appropriate relief that to

this honorable Court may seem just and equit-

able; and

4. For plaintiff's costs and disbursements

herein.

JOHN McGinn and

CHAS. J. CLASBY
By CHAS. J. CLASBY,

Attorneys for Plaintiff. [4]

United States of America,

Territory of Alaska—ss.

Ellen Reidy, being first duly sworn, on oath de-

poses and says: I am the duly appointed, qualified

and acting administratrix of the Estate of John

Griffin, deceased; that I am the plaintiff' above

named, that I have read the within and foregoing
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amended complaint, know the contents thereof and

believe the same to be true.

ELLEN REIDY.

Subscribed and sworn to before me this 10th day

of August, 1938.

[Seal] C^HAS. J. CLASBY,
Notary Public in and for Alaska.

My commission expires 9/20/41.

Copy received this 10th day of August, 1938.

CECIL H. CLEGG—L. P. C.

Attorney for Defendants. [5]

^^EXHIBIT A"

MINING LEASE

This lease, made July 31, 1936, by and between

Ellen Reidy, the duly appointed, qualified and act-

ing Administratrix of the estate of John Griffin,

deceased, late of the Fourth Judicial Division, Ter-

ritory of Alaska, the party of the first part, or the

lessor; and Mike Mynatti, John Repo, Frank Spel-

jack and Peter Mesich, all of Ophir, Alaska, doing

business under the name and style of Ganes Creek

Dredging Company, the parties of the second part,

or the lessees;

That whereas, the said lessor is the owner and

possessor of the following described mining prop-

erty, to-wit: Minnie Bench R. L., Yeager Bench

R. L., and Gulch Fraction R. L., all situated above

Discovery on Ganes Creek, tributary of the Innoko

River in The Innoko Recording Precinct, Terri-

tory of Alaska

;
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Now, therefore, for and in consideration of the

sum oT one dollar and the covenants, agreements

and considerations liereinafter mentioned, the said

lessor does by these presents lease and demise unto

the said lessees, for the term of years from date

hereof to July 31, 1939, unless sooner forfeited or

determined through the violation of any covenant

hereinafter against the said lessees reserved.

And in consideration of the said lease, demise and

privileges the said lessees do covenant and agree

with the said lessor as follows, to-wit: To enter

ujjon said mining claims and i)remises as soon as

possible and work the same mining fashion, in man-

ner necessary to good economical mining, so as to

take out the greatest amount of gold, precious [6]

minerals and metals possible with due regard to the

safety, development and preservation of the said

premises as a workable mine, as steadily and con-

tinuously as w^eather and the season of the year will

permit until the ground will be worked out, and to

do all things necessary to promote the usefulness of

said mining property as a workable mine, and to

develop the same and to do no act thereon during

the term of this lease, which would impede mining

operations or impair the operating condition of said

mining claims, and generally so conduct operations

as to conform to the laws of the United States and

the Territory of Alaska, and to do no act and suf-

fer no default which might in any manner involve

the said lessor or her ownership in said mining

property, in liability of any kind or character.

To not locate or record said mining propertj^ or



50 Ellen Reidy vs.

allow the same to be recorded by anyone except the

said lessor or agent. To not allow or permit any per-

son or persons, except the said lessees or their agent

or workman, to take or hold possession of said

premises or any part thereof, under any pretense

whatever.

To perform any necessary annual labor on said

claims to protect the title thereto and will make the

required affidavits of annual labor and have same

recorded in the proper recording office within the

required time.

To notify the lessor or his duly appointed agent

of any contemplated cleanup on said property in

time for said lessor or his authorized agent to be

present at each cleanup.

To not assign this lease or any part thereunder,

and not to sublet the said premises or any part

thereof, without the written consent of said les-

sor. [7]

To pay and to deliver to said lessor, as royalty

and rent ten per cent (10%) gross of all gold, min-

erals and precious metals up to the value of $25,-

000.00 (twenty-five thousand dollars) and twelve

and one-half percent (121/2%) gross of all gold,

minerals and precious metals, over said amount to

be extracted from said premises during this lease,

of like assay as that retained by said lessees at such

place as said lessor shall direct, and to allow said

lessor to be present at each and every cleanup, and

to inspect and examine the same and to make sepa-

rate cleanups for Minnie Bench, Yeager Bench and

Gulch Fraction.
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Finally, upon the failure or violation to perform

by said lessees or any person under them, of any

covenant or covenants hereinbefore reserved, shall

at the option of said lessor, expire, and the said

premises with the appurtenances shall at once be-

come forfeit to said lessor, and she may after de-

manding possession in writing, enter upon said

premises, and every part thereof, and dispossess the

said lessees, their agents and workmen, with or

without process of law and without force.

Each and every clause and covenant of this lease

shall extend to the heirs, executors and administra-

tors of all parties hereto ; and to the assigns of said

lessor; and as said lessor may elect to the assigns of

said lessees.

In witness whereof the said lessor and lessees

have hereunto set their hands.

ELLEN REIDY,
Administratrix of the estate

of John Griffin, deceased.

Lessor.

GANES CREEK DREDGING
COMPANY

By FRANK SPELJACK
PETER M/SICH
JOHN REPO
MIKE MYNTTI

Lessees.

Witnessed by:

GRACE M. SHAVER,
EVAN L. JONES. [8]
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Territory of Alaska,

Fourth Judicial Division,

Innoko Precinct—ss.

This is to certify, that before me, a U. S. com-

missioner duly appointed and sworn, for the Innoko

Precinct, Territory of Alaska, personally appeared

Ellen Reidy, the duly appointed, qualified and act-

ing administratrix of the estate of John Griffin,

deceased, and the lessor named in the foregoing

lease and Frank Speljack, John Repo and Peter

Mesich, named as lessees in the said lease; each of

them known to me, and they acknowledged that they

signed the same freely and voluntarily.

Witness my hand and official seal on July 31, 1936.

JESSIE M. HOWARD,
U. S. Commissioner and Notary Public.

(U. S. Commissioner's Seal)

Territory of Alaska,

Fourth Judicial Division,

Innoko Precinct—ss.

This is to certify, that before me, a U. S. Com-

missioner, duly appointed and sworn, for the In-

noko Precinct, Territory of Alaska, personally ap-

peared Mike Myntti, one of the lessees named in

the foregoing lease, known to me, and he acknowl-

edged that he signed the same freely and voluntar-

iiy.
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Witness my hand and officii al seal on August 1, 1936.

JESSIE M. HOWARD,
U. S. Commissioner and

Notary Public.

(U. S. C. Seal)

[Endorsed]: Eiled August 10, 1938. [9]

[Title of District Court and Cause.]

MOTION TO MAKE AMENDED COMPLAINT
MORE DEFINITE AND CERTAIN

Come now defendants herein, and they, and each

of them, respectfully move the Court for an order

requiring the plaintiff herein to make her Amended

Complaint more definite and certain in the follow-

ing particulars, to wit

:

1. To set forth a specific description by metes

and bomids of placer mining claim mentioned in

paragraph I of said Amended Complaint as the

Minnie Bench, right limit, situated above Discov-

ery on Ganes Creek, in the Innoko Recording Pre-

cinct, Territory of Alaska.

2. To set forth a specific description by metes

and bounds of placer mining claim mentioned in

paragraph I of said Amended Complaint as The

Yeager Bench, right limit, situated above Discov-

ery on Ganes Creek, in the Innoko Recording Pre-

cinct, Territory of Alaska.

3. To set forth a specific description by metes

and bomids of placer mining claim mentioned in
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paragraph I of said Amended Complaint as Gulch

Fraction, right limit, situated above Discovery on

Ganes Creek, in the Innoko Recording Precinct,

Territory of Alaska. [10]

4. To set forth specifically which placer mining

claim the defendants continued to mine during the

mining season of 1937, as alleged in paragraph III

of said Amended Complaint.

This motion is made and based upon all the files,

records and proceedings heretofore had in said

cause.

CECIL H. CLEGG,
Attorney for Defendants.

Due service of the foregoing Motion to Make

Amended Complaint More Definite and Certain, by

receipt of a copy thereof, acknowledged August 15,

1938.

CHAS. J. CLASBY
JOHN McGinn

Attorneys for Plaintiff.

[Endorsed] : Filed Aug. 15, 1938. [11]

[Title of Cause.]

ORDER

The plaintiff was represented by Chas. J. Clasby;

the defendants by Cecil H. Clegg.

Respective counsel had argument to the Court on

the defendants' Motion to make the Amended Com-

plaint more Definite and Certain, whereupon, the

Court being fully advised in the premises,
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It was Ordered that the Motion be denied and the

defendants were given ten (10) days to further

plead.

Sep. 2, 1938. Entered in Court Joiinial No. 22,

Page 2()4. [12]

[Title of District Court and Cause.]

DEMURRER
Come now the defendants above named, and each

of them, and demur to the Amended Complaint of

plaintiff on file herein upon the grounds and for

the reasons that it appears from the face of said

Amended Complaint:

1. That plaintiff has no legal capacity to sue.

2. That said Amended Complaint does not state

facts sufficient to constitute a cause of action or suit

against said defendants, or either of them, or to en-

title the plaintiff' to the relief sought or any relief.

CECIL H. CLEGG,
Attorney for Defendants.

Service of the foregoing Demurrer, by receipt of

a copy thereof, is acknowledged September 9, 1938.

CLASBY & NOYES
JOHN L. McGinn

Attorneys for Plaintiff

[Endorsed] : Filed Sept. 9, 1938. [13]
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[Title of Cause.]

ORDER
Cecil H. Clegg, counsel for the defendants, hav-

ing submitted without argument his Demurrer to

the Amended Complaint, and the Court being fully

advised in the premises,

It was ordered that the Demurrer be overruled,

and the defendants were granted fifteen (15) days

to file an answer.

Sept. 23, 1938. Entered in Court Journal No. 22,

Page 279. [14]

[Title of District Court and Cause.]

ANSWER
Come now the defendants above named, and, for

answer to the Amended Complaint of plaintiff, ad-

mit and deny as follows

:

I.

Deny each and all of the allegations contained in

paragraph I, and the whole thereof.

II.

Deny each and all of the allegations contained in

paragraph II, and the whole thereof.

III.

Deny each and all of the allegations contained in

paragraph III, and the whole thereof.
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IV.

Deny each and all of tlie allegations contained in

paragraph IV, and the whole thereof.

V.

Deny each and all of the allegations contained in

paragraph V, and the whole thereof. [15]

Further answering said Amended Complaint and

as a First and affirmative defense thereto, these de-

fendants allege:

I.

That said plaintiff has no capacity to sue, in that

said plaintiff had no authority in law to make, exe-

cute or deliver the purported lease set forth in

plaintiff's Amended Complaint, and had no author-

ity from the Probate Court of the Mt. McKinley

Precinct, Alaska, to institute and maintain this

suit ; that said Probate Court aforesaid has sole and

exclusive jurisdiction of the probate proceedings in

the matter of the estate of John Griffin, deceased,

and said Probate Court aforesaid did not authorize

plaintiff to execute said purported lease or to com-

mence or maintain this suit against these defen-

dants, or either of them ; and that this suit is prema-

turely and improvidently brought and should be

abated.

For a second further and affirmative defense to

said Amended Complaint, these defendants allege:
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I.

That a certain written instrument, the terms and

conditions of which are substantially set forth in

Exhibit A attached to plaintiff's Amended Com-

plaint and made a part thereof, was made and exe-

cuted by plaintiff and defendants on the 31st day

of July, 1936, and was intended by the said parties

executing the same to operate as a lease from plain-

tiff to defendants of three placer mining claims

mentioned in said instrument and in plaintiff's

Amended Complaint; that the term of said pur-

ported lease as expressed in said instrument was

ambiguous and uncertain; and that said written in-

strument failed to specifically, or even in general

language, lease, let, or demise either of said mining

claims or any real property whatsoever to defen-

dants, or either of them.

II.

That shortly after the signing of said written in-

strument, defendants herein entered upon the placer

mining claim known as and [16] called ''Minnie

Bench, right limit", and no other claim or claims,

and mined and operated thereon with their dredge

until the approach of the closing of the open min-

ing season of 1936; and that immediately prior to

the closing of the open mining season of 1936, they

removed completely from said mining claim their

said dredge and mining equipment and surrendered

and abandoned said claim to plaintiff and ever since

have remained away therefrom.
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III.

That said defendants during the year 1936 paid

to ])laintift: a royalty of ten per centum gross upon

all gold and valuable minerals extracted by defen-

dants from said Minnie Bench, right limit, claim

aforesaid; and that said defendants did not with-

hold, wrongfully or otherwise, from plaintiff the

sum of Three Hundred Dollars ($300.00), or any

sum w^hatsoever.

IV.

That defendants herein did not at any time dur-

ing the years 1936 or 1937, under the terms of said

purported lease, or otherwise, enter upon or take

possession of either of the mining claims mentioned

in plaintiff's Amended Complaint as the ''Yaeger

Bench, right limit" and "Gulch Fraction, right

limit" on Ganes Creek, in the Innoko Recording

Precinct, Territory of Alaska; and that neither of

said defendants W'Orked, operated, or mined upon

either of said claims during said years, or at all;

and that they have not claimed, and do not now

claim, any right, title, or interest therein or thereto

by virtue of said purported lease, or otherwise.

For a third further and affirmative defense to

said Amended Complaint, these defendants allege:

I.

That during the year 1937 neither of these defen-

dants, individually or as a member of the copartner-

ship know^n as the Ganes Creek Dredging Company,
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at any time during the year 1937, entered upon the

placer mining claim named in plaintiff's Amended
Complaint [17] as the ''Minnie Bench, right limit"

under the terms of the purported lease described in

said Amended Complaint, or otherwise, for the pur-

pose of mining or gold dredging upon said mining

claim, or any portion thereof; and that neither of

said defendants, individually or as a member of said

copartnership, during the year 1937, extracted from

said mining claim any gold, precious metals or min-

erals whatsoever, and there is not now, nor has

there been since the month of October, 1936, any

amount due, owing, or unpaid to plaintiff from

these defendants, or either of them, for or on ac-

count of any mining operations conducted by de-

fendants during the open mining season of the year

1937.

II.

That during the open mining season of the year

1937, the defendants herein operated a gold mining

dredge upon placer mining claims known as and

called No. 2 Above Discovery placer mining claim

and No. 1 Above Discovery placer mining claim, on

Ganes Creek, Innoko Precinct, Fourth Division,

Alaska, and on no other claim or claims, and that

neither the said plaintiff, nor John Griffin, now de-

ceased, nor the Estate of John Griffin, deceased, nor

any heir of said John Griffin, deceased, had or

owned any right, title, interest, or estate in or to

either of said placer mining claims last above de-
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scribed during the open mining- season of flic year

1937, or at all.

Wherefore, having fully answered said Amended

Complaint, these defendants pray that y)laintiff take

nothing by this action and that defendants herein

have and recover their costs and disbursements

heroin expended.

CECIL H. CLEGG
Attorney for Defendants. [18]

United States of America,

Territory of Alaska,

Fourth Judicial Division—ss.

Cecil H. Clegg, being first duly sworn, on oath

deposes and says: I am the attorney for the defen-

dants in the above entitled action, and I make this

verification for and in behalf of said defendants for

the reason that neither of said defendants is now at

the place where this verification is made, to wit, at

Fairbanks, Alaska; that I have read the foregoing

Answer, know the contents thereof, and the same is

true as I verily believe.

CECIL H. CLEGG

Subscribed and sworn to before me on this 8tli

day of October, 1938.

[Seal] LOUISE P. CLEGG
Notary Public in and for the Territory of Alaska

residing at Fairbanks, Alaska.

My commission expires April 30th, 1942.
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Due service of the foregoing Answer, by receipt

of a copy thereof, is acknowledged October 10th,

1938.

JOHN McOINN
CHAS. J. CLASBY

Attorneys for Plaintiff

[Endorsed] : Filed Oct. 10, 1938. [19]

[Title of District Court and Cause.]

MOTION TO STRIKE

Comes now the plaintiff and respectfully moves

the Court for an Order striking out from defen-

dants' answer and from the first affirmative defense

the following portions thereof, as follows:

I.

All of Paragraph One (I) and the whole thereof

upon the grounds and for the reason that the same

is sham, frivolous and irrelevant.

Striking from defendants' second further and

affirmative defense the following portions thereof,

as follows:

I.

All of Paragraphs Three (III) and Four (IV)

of said second further and affirmative defense upon

the grounds and for the reason that the same are

sham, frivolous and irrelevant, inconsistent with

general denials and not new matter constituting a

defense. [20]
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Striking from defendants' third furtlier and af-

firmative defense the following portions thereof, as

follows

:

I.

All of Paragraph One (I) and tlio whole thereof

upon the grounds and for the reason that the same

is sham, frivolous and irrelevant, and not new mat-

ter constituting a defense.

II.

All of Paragraph Two (II) and the whole thereof

upon the grounds and for the reason that the same

is sham, frivolous and irrelevant, not new matter

constituting a defense and immaterial to any of the

issues presented by the amended complaint and the

answer thereto.

JOHN McGinn and

CHAS. J. CLASBY
By CHAS. J. CLASBY

Copy received this 19th day of October, 1938.

CECIL H. CLEGG
Attorney for Defendants.

[Endorsed] : Filed Oct. 19, 1938. [21]

[Title of Cause.]

ORDER

The plaintiff was represented by Chas. J. Clasby

;

the defendants, by Cecil H. Clegg.

Argument to the Court was had by respective

counsel on the plaintiff's Motion to Strike from the
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Answer, whereupon, the Court being fully advised

in the premises,

It was ordered that the Motion be denied as to the

first and third affirmative defenses of the Answer,

and that it be granted as to paragraphs three (3)

and four (4) of the second affirmative defense.

Oct. 21, 1938.

Entered in Court Journal No. 22, page 308. [22]

[Title of District Court and Cause.]

AMENDED ANSWER
Come now the defendants above named, and, for

their amended answer to the Amended Complaint

of plaintiff, admit and deny as follows:

I.

Deny each and all of the allegations contained in

paragraph I, and the whole thereof.

II.

Deny each and all of the allegations contained m
paragraph II, and the whole thereof.

III.

Deny each and all of the allegations contained in

paragraph III, and the whole thereof.

IV.

Deny each and all of the allegations contained in

paragraph IV, and the whole thereof.
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V.

Deny each and all of the allegations contained in

paragraph V, and the whole thei'eof. [2,*>]

Further answering said Amended Coni])laint and

as a first and affirmative defense thereto, these de-

fendants allege:

I.

That said plaintiff has no capacity to sue, in that

said plaintiff had no authority in law to make, exe-

cute or deliver the purported lease set forth in

plaintiff's Amended Complaint, and had no author-

ity from the Probate Court of the Mt. McKinley

Precinct, Alaska, to institute and maintain this

suit ; that said Probate Court aforesaid has sole and

exclusive jurisdiction of the probate proceedings in

the matter of the estate of John Griffin, deceased,

and said Probate Court aforesaid did not authorize

plaintiff to execute said purported lease or to com-

mence or maintain this suit against these defen-

dants, or either of them; and that this suit is ])re-

maturely and improvidently brought and should be

abated.

For a Second further and affirmative defense to

said Amended Complaint, these defendants allege:

I.

That a certain written instrument, the terms and

conditions of which are substantially set forth in

Exhibit A attached to plaintiff's Amended Coni-

j)laint and made a part thereof, was made and exe-
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cuted by plaintiff and defendants on the 31st day of

July, 1936, and was intended by the said parties

executing the same to operate as a lease from plain-

tiff to defendants of three placer mining claims

mentioned in said instrument and in plaintiff's

Amended Complaint; that the term of said pur-

ported lease as expressed in said instrument was

ambiguous and uncertain; that said written instru-

ment failed to specifically, or even in general lan-

guage, lease, let, or demise either of said mining

claims or any real property whatsoever to defen-

dants, or either of them.

II.

That shortly after the signing of said written in-

strument, [24] defendants herein entered upon the

placer mining claim known as and called ''Minnie

Bench, right limit", and upon no other claim or

claims, and mined and operated thereon with their

dredge until the approach of the closing of the open

mining season of 1936; and that immediately prior

to the closing of the open mining season of 1936,

they removed completely from said mining claim

their said dredge and mining equipment and sur-

rendered and abandoned said claim to plaintiff and

ever since have remained away therefrom.

For a Third further and affirmative defense to

said Amended Complaint, these defendants allege:

I.

That during the year 1937 neither of these defen-

dants, individually or as a member of the copartner-
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ship known as the Ganes Creek Dredging Company,

at any time during the year 1937, entered upon the

placer mininc^ chiim named in plaintiff's Amended

Com})laint as the ''Minnie Bench, right limit" un-

der the terms of the purported lease described in

said Amended Complaint, or otherwise, for the

purpose of mining or gold dredging upon said min-

ing claim, or any portion thereof; and that neither

of said defendants, individually or as a member of

said copartnership, during the year 1937, extracted

from said mining claim any gold, precious metals or

minerals whatsoever, and there is not now, nor has

there been since the month of October, 1936, any

amount due, owing, or unpaid to plaintiff from

these defendants, or either of them, for or on ac-

count of any mining operations conducted by defen-

dants during the open mining season of the year

1937.

II.

That during the open mining season of the year

1937, the defendants herein operated a gold mining

dredge upon placer mining claims known as and

called No. 2 Above Discovery placer mining claim

and No. 1 Above Discovery placer mining claim, on

Ganes Creek, Innoko Precinct, Fourth Judicial Di-

vision, Alaska, and upon no other [25] claim or

claims, and that neither the said plaintiff, nor John

Griffin, now deceased, nor the Estate of John Grif-

fin, deceased, nor any heir of said John Griffin, de-

ceased, had or o^^^led any right, title, interest, or

estate in or to either of said placer mining claims

last above described during the open mining season

of the year 1937, or at all.
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Wherefore, having fully answered said Amended
Complaint, these defendants pray that plaintiff take

nothing by this action and that defendants herein

have and recover their costs and disbursements

herein expended.

CECIL H. CLEGG
Attorney for the Defendants

United States of America,

Territory of Alaska,

Fourth Judicial Division—ss.

Cecil H. Clegg, being first duly sworn, on oath

deposes and says: I am the attorney for the defen-

dants in the above entitled action, and I make this

verification for and in behalf of said defendants for

the reason that neither of said defendants is now

at the place where this verification is made, to wit,

at Fairbanks, Alaska; that I have read the forego-

ing Amended Answer, know the contents thereof,

and the same is true as I verily believe.

CECIL H. CLEGG

Subscribed and sworn to before me on this 24th

day of October, 1938.

[Seal] LOUISE P. CLEGG
Notary Public in and for the Territory of Alaska

residing at Fairbanks, Alaska.

My commission expires April 30th, 1942.

[Endorsed] : Filed Oct. 26, 1938. [26]
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[Title of District Court and Cause.]

DEMURRER TO AMENDED ANSWER
Comes now the plaintiff above named, and de-

murs to the amended answer of the defendants on

file herein, as follows

:

I.

To the first further and separate affirmative de-

fense upon the grounds and for the reason that it

appears from the face of said defense that the new

matter therein set forth does not constitute a de-

fense or counter claim.

II.

To the second further and separate affirmative

defense upon the grounds and for the reason that

it appears from the face of said defense that the

new matter therein set forth does not constitute a

defense or counter claim. [27]

III.

To the third further and separate affirmative de-

fense upon the grounds and for the reason that it

appears from the face of said defense that the new

matter therein set forth does not constitute a de-

fense or counter claim.

JOHN McOINN and

CHAS. J. CLASBY
By CHAS. J. CLASBY

Attorneys for Plaintiff
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Copy received this 31st day of October, 1938.

CECIL H. CLEGa
L. P. C.

Attorney for Defendants

[Endorsed] : Filed Oct. 31, 1938. [28]

[Title of Cause.]

ORDER
The plaintiff was represented by Chas. J. Clasby;

the defendants, by Cecil H. Clegg.

Argument to the Court was had by respective

counsel on the plaintiff's Demurrer to the Amended

Answer and the Court being fully advised in the

premises.

It was ordered that the Demurrer be sustained in

toto and the defendants were granted ten (10) days

to further plead.

Entered in Court Journal No. 22, Page 326. Nov.

4, 1938. [29]

[Title of District Court and Cause.]

SECOND AMENDED ANSWER
Come now the defendants above named, and, for

their second Amended Answer to the Amended

Complaint of plaintiff, admit and deny as follows:

I.

Admit that plaintiff did on the 31st day of July,

1936, enter into a lease in writing with defendants,
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Mike Myntti, John Repo, Frank Sj)eljack and Peter

Mesicli, co-partners doing business under the name

and style of Ganes Creek Dredging Company, a

substantial copy whereof is attached to said

Amended Complaint and marked Exhibit A, and

these defendants deny each and every other allega-

tion contained in paragraph I of said Amended

Complaint.

II.

Admit that in the month of August, 1936, defen-

dants began to mine Minnie Bench, right limit, by

dredging the same and continued to dredge on said

claim for the balance of the open mining season of

193(3, and in so doing mined out a gross value of

gold of approximately Sixty-Two Thousand and

no/100 ($62,000.00) Dollars, of which amount they

paid and delivered to plaintiff the sum of Six Thou-

sand Eight Hundred Six and forty-one/100 ($6,-

806.11) Dollars, [30] and these defendants deny

each and every other allegation contained in para-

graph II of said Amended Complaint.

III.

Deny each and every allegation contained in para-

graph III of said Amended Complaint, and the

whole thereof.

TV.

Deny each and every allegation contained in para-

graph IV of said Amended Complaint, and the

whole thereof.
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V.

Deny each and every allegation contained in para-

graph V of said Amended Complaint, and the whole

thereof.

Wherefore, having fully answered said Amended

Complaint, these defendants pray that plaintiff

take nothing by this action, and that defendants

herein have and recover their costs and disburse-

ments therein expended.

CECIL H. CLECa
Attorney for Defendants

United States of America,

Territory of Alaska,

Fourth Judicial Division—ss.

Cecil H. Clegg, being first duly sworn, on oath

deposes and says: I am the attorney for the defen-

dants in the above entitled action, and I make this

verification for and in behalf of said defendants for

the reason that neither of said defendants is now at

the place where this verification is made, to wit, at

Fairbanks, Alaska; that I have read the foregoing-

Second Amended Answer, know the contents

thereof, and the same is true as I verily believe.

CECIL H. CLEGG

Subscribed and sworn to before me on this 14th

day of November, 1938.

[Seal] LOUISE P. CLEGG
Notary Public in and for the Territory of Alaska.

My commission expires April 30th, 1942.
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Due service of the foregoing 2ncl Amended An-

swer, by receipt of a copy, acknowledged Nov. 14,

1938.

ClIAS. CLASBY
JOHN L. McGinn

Attorneys for Plaintiff

[Endorsed] : Filed Nov. 14, 1938. [31]

[Title of District Court and Cause.]

MOTION OF DEFENDANTS FOR LEAVE TO
FILE THIRD AMENDED ANSWER

Come now the above named defendants by their

attorney and respectfully move the Court for an

order granting leave to said defendants to file herein

their Third Amended Answer, tendered herewith, in

furtherance of justice, pursuant to the provisions

of Section 3456 of the Compiled Laws of Alaska,

1933.

This motion is made and based upon all the files,

records, and proceedings heretofore had in said

cause.

CECIL H. CLEGCt
Attorney for Defendants

Due service of the foregoing Motion and attached

Third Amended Answ^er, by receipt of copies

thereof, is acknowledged September 27, 1939.

JOHN L. McGINN
Attorney for Plaiiitift"

[Endorsed] : Filed Sept. 28, 1939. [32]
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[Title of District Court and Cause.]

THIRD AMENDED ANSWER
Come now the defendants above named, and,

leave of Court having been first obtained, for their

Third Amended Answer to plaintiff's Amended
Complaint, admit, deny, and allege as follows:

I.

Admit that plaintiff did on the 31st day of July,

1936, enter into a certain instrument in writing, de-

nominated "Mining Lease", with defendants, Mike

Myntti, John Repo, Frank Speljack, and Peter

Mesich, co-partners doing business under the name

and style of Ganes Creek Dredging Company, a

substantial copy whereof is attached to said

Amended Complaint and marked Exhibit A, and

these defendants deny each and every other allega-

tion contained in paragraph I of said Amended

Complaint.

II.

Admit that in the month of August, 1936, defen-

dants began to mine placer claim known as Minnie

Bench, right limit, on Canes Creek, Innoko Pre-

cinct, Alaska, by dredging the same and continued

to dredge on said claim for the balance of the open

mining season of 1936, and in so doing mined out

a gross value of gold of approximately Sixty-Two

Thousand Dollars ($62,000.00), and these [33] de-

fendants deny each and every other allegation con-

tained in paragraph II of said Amended Complaint.
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III.

Deny each and every allegation contained in

paragraph III of said Amended Complaint, and

the whole thereof.

IV.

Deny each and every allegation contained in para-

graph IV of said Amended Complaint, and the

whole thereof.

V.

Deny each and every allegation contained in para-

graph V of said Amended Complaint, and the

whole thereof.

Further answering said Amended Complaint, and

as a First and affirmative defense thereto, these de-

fendants allege:

I.

That said plaintiff has no legal capacity to sue,

in that she is not the real party in interest in said

cause and the real parties in interest in said cause

are the heirs of John Griffin, deceased, whose names

are unknown to these defendants, and in that, at

the time of the commencement of this action, she

had no authority in law whatever as Administratrix

of the Estate of John Griffin, deceased, and in that

she had no authority in law to make, execute, or

deliver the purported Lease set forth in plaintiff's

Amended Complaint, and in that she had no author-

ity in law from the Probate Court of Mt. McKin-

ley Precinct, Alaska, to institute or to maintain

this suit, and that said Probate Court aforesaid had
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and has sole and exclusive jurisdiction of the pro-

bate proceedings in the matter of the Estate of

John Griffin, deceased.

Further answering said Amended Complaint, and

as a Second and affirmative defense thereto, these

defendants allege: [34]

I.

That a certain written instrument, the terms and

conditions of which are substantially set forth in

Exhibit A attached to plaintiff's Amended Com-

plaint and made a part thereof, was made and exe-

cuted by plaintiff and defendants on the 31st day

of July, 1936, and was intended by the said parties

executing the same to operate as a lease from plain-

tiff to defendants of three placer mining claims

mentioned in said instrument and in plaintiff's

Amended Complaint; that the term of said pur-

ported lease as expressed in said instrument w^as

ambiguous and uncertain; and that said written in-

strument failed to specifically, or even in general

language, lease, let, or demise either of said mining

claims or any real property whatsoever to defen-

dants, or either of them.

II.

That shortly after the signing of said written

instrument, defendants herein, mistakenly believing

said purported lease to be valid and genuine in all

respects, entered upon placer mining claim known

as and called ''Minnie Bench", right limit, afore-
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said, and upon no other claim or claims, and mined

and operated thereon with their dredge until tlie

api)roach of the closing of the open mining season

of 19l](); and that immediately prior to the closing

of the open mining season of 1936, they removed

completely from said mining claim their said dredge

and mining equipment and surrendered and aban-

doned said claim to plaintiff and ever since have

remained away therefrom.

Further answering said Amended Complaint, and

as a Third and affirmative defense thereto, these

defendants allege:

I.

That during the year 1937 neither of these de-

fendants, individually or as a member of the co-

partnershii) known as the Ganes Creek Dredging

Company, at any time during the year 1937, en-

tered upon the placer mining claim named in plain-

tiff's Amended Complaint [35] as the "Minnie

Bench, right limit" under the terms of the pur-

ported lease described in said Amended Complaint,

or otherwise, for the purpose of mining or gold

dredging upon said mining claim, or any portion

thereof; and that neither of said defendants, indi-

vidually or as a member of said copartnership, dur-

ing the year 1937, extracted from said mining claim

any gold, precious metals, or minerals whatsoever,

and there is not now, nor has there been since the

month of October, 1936, any amount due, owing, or

unpaid to plaintiff from these defendants, or either

of them, for or on accomit of any mining opera-
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tions conducted by defendants during the open min-

ing season of the year 1937.

II.

That during the open mining season of the year

1937, the defendants herein operated a gold mining

dredge upon placer mining claims known as and

called No. 2 Above Discovery 'placer mining claim

and No. 1 Above Discovery placer mining claim, on

Ganes Creek, Innoko Precinct, Fourth Division,

Alaska, and upon no other claim or claims, and that

neither the said plaintiff, nor John Griffin, now de-

ceased, nor the Estate of John Griffin, deceased, nor

any heir of said John Griffin, deceased, had or

owned any right, title, interest, or estate in or to

either of said placer mining claims last above de-

scribed during the open mining season of the year

1937, or at all.

Wherefore, having fully answered said Amended

Complaint, these defendants pray that plaintiff take

nothing by this action and that defendants herein

have and recover their costs and disbursements

herein expended.

CECIL H. CLEGG
Attorney for Defendants. [36]

United States of America,

Territory of Alaska,

Fourth Judicial Division,

Fairbanks Precinct—ss.

John Repo, being first duly sworn, on oath de-

poses and says: I am one of the defendants in the
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above ciilitkid. action; that 1 liavo read the I'ore-

going Third Amended Answer, know the contents

thereof, and that the same is true as I verily believe.

JOHN REPO
Subscribed and sworn to before me this 27th day

of Sei)tember, 1939.

[Seal] CECIL H. CLEGG
Notary Public in and for the Territory of Alaska

residing" at Fairbanks, Alaska.

My commission expires April 30th, 1942.

[Endorsed] : Lodged Sept. 28, 1939. [37]

[Title of Cause.]

ORDER
The plaintiff was represented by John L. Mc-

Ginn ; the defendant, by Cecil H. Clegg.

Argument to the Court was had by respective

counsel on the defendants' Motion for leave to file

a Third Amended Answer, whereupon, the Court

being fully advised in the premises.

It was Ordered that the Motion be denied.

Sept. 30, 1939. Entered in Court Journal No. 24,

Page 167. [38]
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[Title of District Court and Cause.]

VERDICT

We, the Jury, duly empaneled and sworn to try

the above-entitled cause, do, from the law and the

evidence therein, find in favor of the plaintiff and

against the defendant on the issues joined herein

and that there is owing to the plaintiff from the

defendants the sum of $0676.00 $9375.00 plus $300.00

withheld for royalty from mining operations during

the years of 1936 and 1937, together with interest

thereon.

Done at Fairbanks, Alaska, this 7th day of Octo-

ber, 1939.

R. A. PERKINS
Foreman.

[Endorsed] : Filed Oct. 7, 1939. [39]
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In the District Court for the Territory of Alaska,

Fourtli Division

No. 4067

ELLEN REIDY, as Administratrix of the Estate

of Jolm (Jriffin, deceased,

Plaintiff,

vs.

MIKE MYNTTI, JOHN REPO, FRANK SPEL-

JACK, and PETER MESICH, mining copart-

ners mider the firm name of Ganes Creek

Dredging Company,

Defendants.

JUDGMENT
Be it remembered that the above entitled cause

came on regularly for trial in the above entitled

Court on Monday, October 2, 1939, the plaintiff

appearing by her attorney, John L. McGinn, and

the defendants by their attorney, Cecil H. Clegg.

Testimony was offered on behalf of the plaintiff and

on behalf of the defendants, and after the argu-

ments of the respective counsel and the instructions

of the Court, said cause was submitted to the jury

for decision. That thereupon, on Saturday, October

7, 1939, the jury retired to deliberate on their ver-

dict, and that thereafter and on said day returned

in open Court their verdict, which is, in words

(omitting title of Court and cause) and figures as

follows, to-wit:
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"No. 4067.

"VERDICT

"We, the Jury, duly empaneled and sworn

to try the above-entitled cause, do, from the

law and the evidence therein, find in favor of

the plaintiff and against the defendant on the

issues joined herein and that there is owing to

the plaintiff from the defendants the sum of

$9,375.00, plus $300.00 withheld, for royalty

from mining operations during the years of

1936 and 1937, together with interest thereon.

[40]

"Done at Fairbanks, Alaska, this 7th day of

October, 1939.

"R. A. PERKINS
"Foreman."

Now, therefore, in accordance with the said ver-

dict, it is Ordered and Adjudged that

:

(a) the issues joined herein are found in favor

of the plaintiff and against the defendants

;

(b) the plaintiff have and recover judgment

from defendants for the sum of $9,675.00, with in-

terest thereon from date at the rate of 6% per

annum

;

(c) the plaintiff have and recover from defen-

dants her costs and disbursements herein, amount-

ing to the sum of $251.00 [Per Court Order

1/10/40. K. D. N.]
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Done at Fairbanks, Alaska, this 13th day of Octo-

ber, 1939.

HARRY K. PRA^r^r

District .Jud^e.

Service of the foregoing- Judgment by receipt of

a copy thereof is liereby acknowledged this 13th day

of October, 1939, at 3 :45 P. M.

CECIL H. CLEGG
Attorney for Defendants.

Entered in Court Journal No. 24, Page 221.

[Endorsed] : Lodged Oct. 13, 1939. Filed Oct. 13,

1939. [41]

[Title of District Court and Cause.]

BILL OF EXCEPTIONS

The above entitled cause came on regularly for

trial at Fairbanks, Alaska, on October 2, 1939, at

ten o'clock A. M., before the Honorable Harry E.

Pratt, Judge of the above entitled Court, and a

jury of twelve qualified persons. The plaintiff aj)-

peared by her attorney John L. McGinn, and the

defendants appeared by their attorney Cecil H.

Clegg.

'Ihe plaintiff, in order to prove the allegations of

her Amended Complaint, called her witness

ROBERT LYLE

who, being duly sworn, testified in substance as fol-

lows:
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(Testimony of Robert Lyle.)

Direct Examination

Mr. Clegg : If your Honor please, before any

questions are asked the witness, we desire, at

this time, on behalf of all of the defendants, to

object to the introduction of any testimony on

the part of this witness on the grounds follow-

ing : That the complaint fails to state a cause of

action [42] against the defendants; that the

complaint states nothing at all with reference

to the capacity of the plaintiff to institute an

action of this character, and it fails to show

that she had any authority, as administratrix

of the Estate of John Griffin, deceased; that

it fails to show that she had any authority from

the Probate Court of the Mt. McKinley Pre-

cinct, where probate proceedings are now pend-

ing with reference to the estate of John Griffin,

deceased, and that no introductory testimony,

or evidence, has been introduced on behalf of

the plaintiff to show that she has a right to be

in court seeking any relief whatsoever under

the complaint on file against the defendants.

The Court: Objection overruled.

Mr. Clegg: We note an exception.

I am twenty-nine years of age, a civil engineer

and mineral surveyor, a resident of Fairbanks,

and have never been out of Alaska. I surveyed the

Minnie Bench, Gulch Fraction, and Yeager Bench

mineral claims for the plaintiff. Miss Reidy, in
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(Testimony of Robert Lyle.)

July, 1937, with the assistance of a Mt. Burke. I

located the corners of the claims, the beai'in^ and

distance of the lines and tied them in. There was a

dredge cut on the claim so I tied that in to show

just what y^art of the ground had been worked and

tied in the Bencli which showed the flow^ of the

creek, and that was all. There were two or three

houses I tied in and an old cut that had been

worked by someone a long time ago.

Ganes Creek runs true North. Downstream is

North and upstream is South. The East side of

the stream is the right limit. Miss Reidy indicated

to me wdiere the stakes of these claims were and

I made my survey exactly as the stakes were shown

to me on the ground.

Referring to Plaintiff's Identification 1, being a

map of [43] Minnie Bench, Gulch Fraction, and

Yeager Bench, made by me, I started my survey at

the Southeast corner of Yeager Bench. There was

a group of five stakes there, one of which was a

squared tree and the other stakes had been ])ut

alongside the tree and there were three posts lying

on the gromid. At the mouth of the gulch the valley

of the creek is a little over 900 feet wide. These con-

tour lines, which are just sketched in and not ab-

solutely accurate, indicate quite a steep hillside.

That hillside would be approximately 120 feet above

the creek level. Those curved lines indicate the

creek bed. The old channel flows in through here.
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(Testimony of Robert Lyle.)

and part of the water was diverted and then the

water flows back into the old channel. Those lines

marked "dredged ground" indicate the limits of the

dredged area in July, 1937. The company operating

there bulldozed out the dredge tailings to make a

landing field for planes and that is indicated by

the words "landing field". It is very hard to indi-

cate just what i)art of the ground was worked be-

cause it had been leveled off for the field. There

was no stake at point 3 of the Minnie Bench be-

cause it had been dredged out by the Ganes Creek

Dredging Company, and Miss Reidy indicated on

the ground just where she believed the old stake

was. At the point marked 2 there was a squared

spruce tree, quite an old stake, about four or five

feet high and five inches in diameter, and there was

just the one stake there. It had been there several

years. There was no legible writing on it and noth-

ing tied to it. At point 4 there was a squared spruce

stump about ten inches in diameter and two feet

high wdth no legible markings on it and nothing

tied to it.

At stake No. 1 of the Yeager Bench there was a

group of stakes. One was a squared spruce tree and

two stakes standing alongside of it and one lying

down. There was writing on them but it was all

illegible. At the lower end or the upper end. No. 3

and No. 4, there was a new stake here which had

been placed recently and a can with a location no-
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(Testimony of Robert Lyle.)

tice in it. It was the initial stake of Mike Myntti's

location. At tlie Northeast corner there was no stake.

[44] That corner is projected in its position from

the Thorne Survey, this is a map that is known in

Ganes Creek as the ^rhorne Map. I saw a map tliat

was made by a man named Thorne which gave the

boundaries of these claims, and I got that North-

east corner stake from the Thome Map. The dis-

tance and bearings shown on my map are accord-

ing to actual measurements and bearings on the

ground. I had a man named Charlie go over the

claims with me. He pointed out stakes of these

claims to me.

Cross Examination

This man named Charlie was sober at the time

he pointed out the stakes but he had been drunk for

about two days before that. I made my survey and

map from w^hat Miss Reidy told me were the loca-

tions of the various stakes, except the last one I

testified about, which I got from a map supposed

to have been made by a man named Thorne. I found

no location notices of any kind. I knew that the

Minnie Bench and Yeager Bench claims were suj)-

posed to be bench claims and that they were named
bench claims. My map (Plff's Ex. C) shows that

they are all down on the creek except a very slight

portion of the Southern jDortion of Minnie Bench,

and they all lie at the foot of the hill except this

Northeast corner stake that I got from Thome's
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map. This stake that I got from Thome's map
was up the hill about seventy-five feet from the bot-

tom of the hill, but there was no stake there when

I made my survey. I did not survey any of the

other claims that adjoined these three tracts shown

on my plat. I do not know anything about the lo-

cation of any other claims there. There is a bluff

at the East end of the Gulch Fraction. The creek

runs right to the foot of the bluff, and that is its

original channel and the only channel indicated

on the ground; then it flows along the Easterly end

of Gulch Fraction. The only stakes of these three

claims which had actual identification marks on

them were some of the stakes at the Southeast

corner of the [45] Yeager Bench, which had some

writing on them. There was a group of five upright

stakes there, one of which was a squared tree with

no bark on it, about eight inches in diameter. It

was quite an old one, at least twenty years old.

Some of the other four stakes were old.

I went up on the hillside opposite the East line

of what I call the Gulch Fraction. I wxnt up the

left limit of the gulch maybe three or four hundred

feet, not over that. I don't remember seeing any

workings or indications of mining up there. I

wasn't paying any particular attention. On the

right limit of that little gulch I went up maybe

two hundred feet. I don't remember seeing any

workings there. There might be some there but I
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wasn't looking for workings. Plaintiff's Identifica-

tion 1 represents all that Miss Reidy told me as

the location of these various stakes that are repre-

sented on it.

Charles Goebel said he knew the location of these

stakes for these three claims and I asked him to

come up and show them to me. He came up to the

North end of the Yeager Bench, but he didn't come

up to the South end of the Yeager Bench. He
showed me the stakes here which I call No. 3 on

my plat. There was a new, freshly blazed spruce

tree there with the name of Myntti on it. It was

500 or 550 feet from the base of the hill. There were

no other stakes around it. I traced out his location

and read his location notice but I made no memo-

randum of it. There was no stake at what I call

No. 4 of Yeager Bench. It is an arbitrary desig-

nation of the corner 660 feet from the Northwest

corner.

At the Northeast corner of the tract I call Minnie

Bench on my plat, there was no stake there. To

determine that corner I measured 200 feet on the

map from the Northeast corner of the Gulch Frac-

tion on this Thorne Map. There was a 200-foot

fraction between the Minnie Bench and Yeager

Bench. I show the Gulch Fraction as 200 feet wide

on one end and 133.2 feet wide on the other end. [46]

I have seen one of the Thorne maps. I would not

loiow if A. B. Thome was his name. It was known
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as the Thorne Map to Miss Reidy and myself. I

couldn't swear that Thorne made the map. I don't

know whether he made a survey of these three

claims or not. I don't know anything about the au-

thenticity or validity of this so-called Thorne Map,

but it represents a pretty good picture of the creek

and the claims at the time he made the map. When
he made the map is something I don't know\ I don't

know it was 1920 when the Thorne Map was pro-

duced. It might show that on its face but I didn't

examine it that closely—I was looking at the claims.

The dredge worked downstream on this area

marked "dredged ground". I am familiar w^ith the

dredge operations. The dredged ground indicated

that on the lower portion of this ground they took

out only one cut. They went down once. I did not

see anything on the West side of what I call the

Minnie Bench known as Two Above Discovery on

Ganes Creek, and I did not see anything on the

Northwest side of what I describe as the Yeager

Bench indicating a claim loiown as No. One Above

Discovery on Ganes Creek, except this stake of

Myntti. There were markings on that stake. His

location notice called for One Al)ove Left Limit.

No, it did not call it One Above Left Limit Bench,

just One Above Left Limit. I am sure about that.

(Refers to book) It is just as I remembered it;

One Above Left Limit. It has nothing about a

bench in it.
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Redirect Exainiiiation

I am sine I was never in llic vicinity of the South-

east corner of llie Yeager Bencli with Ciochcl. My
field notes say he described Hie corner to nie, I

wasn't actually right at the corner with him. I

believe Myntti 's location took in j)art of the Yeager

Bench. His initial stake he described as being com-

mon with the upper left limit comer of Discovery.

Discovery lies immediately below Yeager Bench.

The Southwest corner of Discovery would be at

[47] No. 3 stake of the Yeager Bench, where Myntti

had his stake. He staked it September 22, 1936, and

called it No. One Above Left Limit. Whether he

called it a side claim or a bench claim is something

I don't remember.

Recross Examination

I had never been on Ganes Creek befoi'e July 2,

1937, and I was there only five days. It looked to

me from the location that Myntti 's location took in

part of the Yeager Bench as I have depicted it on

my map.

Q. Do you know anything about where the

Yeager Bench is actually?

Mr. McGinn: I tliink that already appears

from his record.

It needlessly encumbers the record.

The Court: Objection sustained.

Mr. Clegg: We note an exception, your

Honor.
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Q. Do you actually know anything about

where the Gulch Fraction is*?

Mr. McGinn: Same objection, if the Court

please.

The Court: Same ruling.

Mr. Clegg: We note an exception, your

Honor.

Q. Do you know anything about where the

Minnie Bench Claim on Ganes Creek is, in

actual fact?

Mr. McGinn: He has already testified that

his knowledge he obtained from Miss Reidy

and also from what Goebel told him.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

ELLEN REIDY,

the plaintiff, was sworn as a witness in her own be-

half, and testi- [48] fied in substance as follows:

I live in San Francisco and came to Alaska six

years ago to look after this John Griffin estate. I

first became acquainted with Ganes Creek in May,

1934. Before that time I did not know anjrthing

about placer mining locations or mining. I did not

know anything about the location of these claims

when I first went there. The records of the Innoko

Precinct were destroyed by fire in 1930 and are

not obtainable at this time.
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When 1 first went to Oanes Creek in May, 1934,

I took Mike Roka to show me the location of the

mining ground belonging to the John Oi-iffin Estate.

We walked downstream as far as the Minnie iiench

and went along downstream to the mouth of Ganes

Creek and then over toward Tuesday Gulch, which

is shown on Identification A, at the Southeast corner

of Minnie Bench. We walked up that gulch from

the trail about twenty-five feet and there were two

stakes there about five feet apart, but they had

nothing to do with each other. That stake was about

fiA^e feet high and twenty or thirty years old. We
then went down to the corner that is shown on this

map as comer No. 3 of the Minnie Bench, where

there was an old tree, blazed on four sides, about

five feet high, with three stakes leaning up against

it. That is the corner that is out on the airplane

field. At that time none of this ground had been

dredged. Those lines indicate about the way the

landing field was when this map was taken.

Then we walked down and stood at the mouth of

the bluff here. There was a stake there, it seems to

me, on the side of the bench ; maybe 50 feet up-

stream a little bit, but I wouldn't call it a high

bench, but that is \\o\\ it seemed at that time. We
couldn't cross the creek. He showed me right across

where it was by waving his hand, describing this

stake situated between these two claims. We then
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went to the Southeast corner of Yeager Bench,

which is corner No. 1. There was an old stake there

about five feet high. From there he pointed over in

this direction, but we couldn't cross the creek. We
went down a trail about 100 feet from the line of

the [49] Yeager Bench and as we couldn't cross the

creek, he showed me where the stakes were located.

Down at the lower end and up there a little there

was a little hill and there was an old stake there in

the side of the hill, an old tree cut down and blazed

on four sides. It w^as there for 20 or 30 years. I

don't remember seeing that stake after that time.

We tried to locate that corner later on when I

wanted to line up the ground. We couldn't find any

stake there, only an old stake that w^as just thrown

on the ground like it had been pulled up or like

it had been rotted off, but I would never say that I

thought that was the real corner. From there we

w^ent down to the Northwest corner of the Yeager

Bench where there was an old stake, but I couldn't

describe it as w^ell as I do the others.

There were very heavy spruce trees on the Minnie

Bench and a lot of trees on the Yeager Bench, and

quite a good deal of brush on Gulch Fraction. The

outside part of the Minnie Bench had the appear-

ance of having been blazed out to show the lines.

It was very definite because it was an old Winter

trail they used to run a wagon over. The memory
that I have of the West side line of the Yeager
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Bcncli, llicrc was once npon a time a ditch there

aiid tli(M'(> wci'c liiiili willows, and it was very no-

ticeable. That ditch was very close to this line,

practically, I think, on the line.

We came back on the same trail and saw Hans

Erickson on the Meyer Bench, which was on the

Sonth end of the Minnie Bench, the next claim to

the Minnie Bench, and talked to him, bnt I don't

recall that conversation. Then we came back to an

old log building- used as a messhonse by the Ganes

Creek Dredging Co. They had just taken over the

dredge from the Innoko Dredging Company. Mr.

Myntti, Mr. Roka, and myself were talking about

the location of the ground. Mr. Myntti got up

—

there was a map on the wall ; it seemed quite a long

map; I couldn't say how long—and he started in to

put his tinger on the claims—on Discovery and on

the Yeager Bench—and he showed me just the lo-

cation that we had been on just about ten minutes

[50] before, on this map.

Q. I wdll ask you to examine plaintiff's

Identification No. 2 and state whether the lines

on this claim—upon this map, in regard to Dis-

covery Claim, West Discovery Left Limit,

Yeager Bench, No. One Above Discovery, No.

Two Above Discovery, the Minnie Bench, and

the Gulch Fraction, corresponds with the map
that you saw there at that time ?

Mr. Clegg: We object to that as leading and

suggestive.
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The Court: Objection overruled.

Mr. Clegg: Note an exception.

A. Yes, this is. This looks like the map, Mr.

McGinn. I think this is the map.

Q. It is either that or a copy of it?

A. Yes.

Mr. Clegg: We object to that question, and

ask that the answer be stricken out, as leading

and suggestive.

The Court: Objection overruled. Motion de-

nied.

Mr. Clegg: Note an exception.

Q. Now what—just tell the jury what Mr.

Myntti—just show the jury what Mr. Myntti

did with reference to that plat and what con-

versation took place between you at that time.

A. He told me that he owned half interest

in Discovery and that Mr. Griffin represented

that for him some years before his death, and

—

(Obj ection—Overruled)

A. Well, he came up from Discovery, like

it is there, as well as I can remember, and he

put his finger right about there.

Q. Where is your finger?

A. Right on the Yeager Bench, on the val-

ley of the Yeager Bench, telling me he knew

John Griffin's ground, and this was one of his

claims, [51] the Yeager Bench, and told me
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ji])()ul the boundary line between Discovery, and

he owned lialf interest in Discovery.

Q. What, if anything, was said about the

Fraction and the Minnie Bench %

A. T don't remember anything about the

Fraction. He spoke j^articularly of the Yeager

Bench, because it was a boundary of Discovery,

as far as I remember.

Mr. McGinn: We offer this in evidence, if

the Court please, particularly that portion of

the map that I have designated in the question.

Mr. Clegg: We object to it on the grounds

that the survey upon which the alleged map is

based is not before the Court; that there is no

testimony as to what, or how, this map was

dra^\^l, or who drew it; and that it shows on its

face, imder the word "legend", that the con-

tours indicated on this map are approximate

only; on the further ground that it seems to

have—that it bears the initials of one Leon M.

Hall and in brackets it says 1-20-20; then it

says R. M. W. 6-15-20.

The Court: Objection overruled.

Mr. Clegg: We note an exception.

The Court: It may be admitted.

(Plaintiff's Identitication No. 2 mark-

ed Plaintiff's Exhibit "A").

Mr. Myntti was showing me the location of Dis-

covery and telling me how he owned a half interest
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and Mr. Griffin represented it for him some years

before his death, and how he knew his ground very

well, and that it was one of his claims, and put his

finger right on the Yeager Bench—right about

there.

I had several discussions with the defendants

after that about leasing these three claims to them,

and I gave them a lease in June, 1935, which re-

mained in force until about the middle of [52] July,

1935, when it was cancelled by mutual consent. On
July 31, 1936, the lease in controversy in this action

was entered into. I talked about the preliminaries

leading up to the giving of the lease with all the

defendants, just a discussion, but Mr. Frank Spel-

jack was the principal one.

Q. Now, did you ever have any discussion,

or talk with him in regard to the lines of the

Minnie Bench and the Yeager Bench"?

A. No, but w^e had several discussions about

the lines and little arguments and things like

that, so in the month of July, the first part of

July

—

yes, there was several discussions in the

month of June and the first part of July before

the lease was signed. Mr. Frank Speljack telling

me that he didn't want the ground; that it

wasn't worth working.

Q. He was then negotiating?

A. Yes.

Q. And trying to arrive at terms'?

A. Yes.
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Q. But T mean in regard to tlie bonndaries

of the claims, stakes, or things of that kind?

A. Well, I lined np the boimdary lines

again.

Between Jnne 26 and July 10 or 16, 1936, Owen

Gray and I lined up the boimdaries. We started at

the stake at Tuesday Gulch, the Southeast corner

of Minnie Bench, which is designated on the map
as a figure 2, and we flew a white flag out of there.

We measured West towards the center of the valley

about 800 feet. This stake was still here that I saw

in 1934 with three stakes leaning up against it, but

part of the top had been cut off. We put on a piece

of a flag just so you could identify it. By a flag I

mean you take a piece of brush or a stick, maybe

half the length of this ruler, and ])ut a little piece

of white flag and tied it on. We ])ut the flag right

on the stake. We couldn't tie it on. It was leaning

up against the old stake that had been cut. The flag

pole was five feet high, maybe 6. You could see the

stake very plainly. Then we cut the lines to the

creek [53] but I couldn't go across the creek be-

cause it was pretty deep. Mr. Gray went across

measuring from this stake. It took him pretty close

to it. I went along down here and found a stake

here which we thought was about a rough estimate

of 1320 feet measurement from this stake here. Here

w^e found a stake. We lined up a stake there that

stood about four feet high with one stake leaning
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up against it. He measured about 200 feet from this

stake to this one. This was a very prominent stake

standing about six feet high, the Southwest corner

stake of the Yeager Bench. There was a stake there

that stood about six feet high wdth two or three

stakes leaning up against it, and, as that was the

line that we could see from this side of the creek,

we tied one of those pieces of sticks again and a

flag right up high, so that, if you come right to this

corner, you could see this corner very plainly. I

didn't cross there. The creek came in there again

and it was too deep. I couldn't cross but Mr. Gray

came over here and measured from this stake right

here across over here, and well, a rough estimate,

say it was about 660 feet. Then we went down here.

We couldn't cut that line so very well, because the

creek comes in there quite a bit, and we went along

this trail, and those two stakes, we could not be sure

of. This old stake was throw^n on the ground, and

we wouldn't be sure it was a stake, and I didn't

want to put a stake in there. I didn't want to have

any restaking on the ground. We went down to this

corner, and we didn't find any stake there either.

That was gone. We couldn't find any Discovery

stake at that time there either. I would not have

been sure of those stakes at all. I had seen them in

1934, but they didn't seem to be in the same loca-

tion in July, 1936.

After I got through marking the boundaries of

this claim, the boundaries could be very easily
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traced, because Mr. Speljack, dredge nianac^er of

the Uanes Creek Dredging Company at that time

—

if I can show it on tlie map—it was coming along

here, what you call—}'ou can see on this map; it

isn't on here—what you call No. 3—the dredge, the

day we lined u]) the stakes, his dredge was, [54]

say, about here, and all this brush was cut. You

could see that corner very clear, because they were

dredging right here where all the brush in front

of the dredge was cut. At that time I told Mr.

Speljack that the stakes were lined up and that two

wrecks before that his man had been trespassing

on the ground and they had better get off. After that

I went up, and they were going further out in the

ground, I would say fifty or seventy-five feet from

that corner, downstream in a northerly direction.

When his dredge was coming along, I had a tres-

pass notice on a stump. He could read it very clear,

and it was right about there. The stump was a good

place for the trespass notice so that he wouldn't

go inside the line with that dredge. That was the

purpose of it. That was July 11 or 12. I didn't

make a copy of that notice. Just as well as I can

remember, it described the Mimiie Bench claim as

belonging to the estate of John Griffin and I was

administratrix, that it was a trespass notice and

not to come inside of that line, and I signed my
name to it.

In their dredging they dredged right outside that

line but I wouldn't say they trespassed. He touched
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that line and passed it for about 12 or 14 days, in

between cleanups, digging outside that line. They

didn't come over that line at all. During that time

I negotiated about the lease, not with the other

members so much, but with Mr. Speljack. We just

argued back and forth and wasn't able to come to

any settlement for the reason that he wouldn't pay

me any decent royalty on the ground. He told me
he wasn't going to dredge it, he was going to go

by with his dredge.

At the time the lease was signed on July 31,

1936, there were present Frank Speljack, John

Repo, Pete Mesich, Evan Jones, and Mrs. Grace

Shaver, who is Mrs. Eric Hard now. Mrs. Howard,

the U. S. Commissioner, read the lease and I was-

the first that would have to sign it. I had my pen

in my hand and I raised my hand like this (indicat-

ing). Before she swore me in I asked those partners,

Speljack, Mesich, and Repo, if they were accepting

this [55] lease as it was read and that they wouldn't

come back afterwards putting any indebtedness

against John Griffin's ground as for taking any

money out for assessment work; that they were

taking the ground as the lease read and that they

were also taking the ground as I had lined up the

stakes, and Mr. Speljack, being the spokesman for

them, says, "We can't go back on the stakes", and

I signed the lease.

At that time they were still dredging outside the

line and dredged for a couple more days, and on
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August 2n(l they turned in on niy ground and

dredged along. 1 could only give a rough estimate

as to how near that would be to the end of the

landing field. They were 12 or 14 days from this

Southwest corner of the Minnie Bench on their

own ground, No. 2 Claim, when they turned in on

my ground. I would say it was maybe 100 or 150

feet, whatever it would take to dredge 12 or 14 days

along outside that line. There was quite a corner

there of virgin ground belonging in the Minnie

Bench, not workable because it was covered with

tailing piles and everything so as to clear the way

for the airplanes.

They paid royalties to me from August 2 to

October 2, 1936, which amounted to $6,700.00 or

$6,800.00—1 would say about $6,700.00, although I

didn't receive all they owed me. They held out

$300.00 of the last cleanup. There was about $100.-

00 of a lot of crazy bills he put in agamst me. He
rendered me an itemized statement.

Thereupon plaintiff introduced in evidence said

statement which was marked

PLAINTIFF'S EXHIBIT B

and is in words and figures as follows:
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''Ganes Creek Dredging Co.

"Takotna, Alaska

"October 4, 1936

"Bill rendered to: [56]

Miss Ellen Reidy

Administratrix of the John Griffin Estate

Assessment work for year 1935 $300.00

Three trips to town at $10.00 eacli 30.00

Trip from Ophir to Ganes, Mike Rocky and Evan
Jones $10.00 each 20.00

Meals—Dinner and Supper on July 31, 1936 for

Mike Rocky and Evan Jones $1.50 per meal

—

four meals 6.00

August 15—Meals at Cleanup Chas. Goebel and

Ellen Reidy—two meals at $1.50 each 3.00

September 1st. Meals at cleanup 3.00

September 15th. Meals at Cleanup 3.00

Lodging—August 28th to September 6th. inc. 8

days at $2.00 per day 16.00

Lodging—September 7th to October 1st, 24 days

at $1.00 24.00

Lodging—Oct. 1st to Oct 4th, 3 days at $1.00 3.00

Balance due to date $408.00

14^ ounces at $28.00 per ounce considered payment of

above bill."

I never received any part of that 14% ounces.

On June 11, 1937, the defendants began dredging

the Minnie Bench, and I made a tiip out there.

Nothing was said to me at that time about them

being on the Minnie Bench. They never told me
they were off the Minnie Bench, or gave me any

writing of any kind, or anything that they were
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off of the Minnie Bench. I wouldn't be able to tell

how far downstream, with reference to the upper

end Hue of the Minnie Bench, their dredging o})era-

tions ended in 1936, but on the ma]) it would be

about four inches from the lower end. 1 have not

received any royalty from the defendants since that

time.

In June, 1937, I heard there was going to be a

cleanup [57] and they didn't send me w^ord to ap-

pear, and I went out to the creek and they were

having a cleanup that day. I got on the dredge and

they didn't make any objection. They didn't give

me any royalty out of the cleanup. Mr. Speljack

said that he had told me last fall, meaning the fall

of 1936, that he was off my ground and that they

didn't take this cleanup off of John Griffin's Minnie

Bench. I don't know how^ much gold they mined

out of the Yeager Bench, Gulch Fraction, and Min-

nie Bench.

Cross Examination

I gave the defendants a lease of this property

on June 27, 1935, which I cancelled on July 22,

1935, with their consent. I did not have an agree-

ment with the defendants in the Fall of 1934 that

they could go ahead and put on the ground the wood

necessary to mine it and do the assessment work

and I would give them a lease in the Spring of

1935. I didn't have an express agreement of that

nature with John Repo in behalf of the com])an}-.
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As far as I can remember John Repo asked me if

I was going to give them a lease and I said he would

have to wait until I would have time to clear up

this title, as I did when I revoked the lease in July,

1935, that I yet didn't have an answer from San

Francisco, w^here I could get the information about

this title so I would be sure of the title of John

Griffin's estate. There was a question about another

party having title, a woman by the name of Mrs.

Sankey, who had written to me thinking she had

title to that property.

I didn't dispute any item of this bill (Plff's Ex.

B) except the $300.00 item for assessment work

for 1935, and the $20.00 item. They accepted the

lease and it was understood they weren't going

to come back and charge any indebtedness against

John Griffin's ground for assessment work or other-

wise. I disputed all of the bill as far as that is con-

cerned, but I would pay the rest if they thought

it was right to pay it. I said in my Amended Com-

plaint here that they paid me all the royalty for

1936 except $300.00, and that is [58] the $300.00

item I am talking about.

I don't remember having a conversation with

John Repo in my poolroom in Takotna in early

Spring, 1935, in which I stated to him that I hadn't

got thiugs in shape yet to immediately sign a lease

of these three claims and that he could go ahead

anyway and put on wood on there and be sure the
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assessment work was done I'oi- VX\^). J made no such

statement because 1 had read in the jjapers there

might be exemption and I always waited to find

out if there was. I don't remember that when we

actually signed tliis lease they had 1500 cords of

wood on the Minnie Bench because they don't haul

wood in the month of June. They haul wood in the

Wintertime. In the late fall of 1935 and Spring

of 1936 they put $6,000.00 worth of wood on th^

ground. They put in all the wood in 1935 and they

built roads leading to it and built a road on the

Minnie Bench in 1936. They built no bridges before

they charged for that assessment work. No, I didn't

insist before we signed the first lease that they put

an affidavit of assessment work on record before

I would give them a written lease. We had no con-

versation about assessment work, because I had

already sworn in my affidavit for exemption after

the act of Congress.

It is not a fact that after I cancelled the first

lease on July 22, 1935, I turned right around and

said they could have a lease if they would give me
a twenty-five per cent royalty.

Before I first went on Ganes Creek in May, 1934,

I had never had any acquaintance with placer min-

ing claims. I had never done any mining and have

never staked any mining claims. I had never been

on a mining claim before that time. I acquired all

the information I had with reference to the loca-
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tion of the stakes of these three claims from Mike

Roka, in May, 1934. The next time the stakes were

lined np was in July, 1936, when I had Owen Gray

assist me. Owen Gray does not ow^n any property

on Ganes Creek and how many times he had been

on Ganes Creek before that I do not know.

I have no location notice of the Gulch Fraction,

Minnie [59] Bench, or Yeager Bench on Ganes

Creek, and I have no location notice of any claims

John Griffin is supposed to own or have an interest

in in the vicinity of the Minnie Bench, Gulch Frac-

tion, or Yeager Bench. I wouldn't give any ex-

planation of what the word ''bench" signifies or

means when a claim is called a ''bench claim" like

Yeager Bench claim and Minnie Bench claim, but

I miderstand those claims were called "bench"

because the pay w^as on that side of the creek, on

the right limit. I have never heard of a mining

claim being referred to as being on the "first tier

of benches" or "second tier of benches".

I had these claims marked out by Owen Gray in

1936 but I did not file any location notice or

amended location notice of these claims, or anything

of that kind, except that I swore in the assessment

work for the work w^e done on the ground lining

up boundary lines.

I claim that the Ganes Creek Dredging Co. owe

me $300.00 royalties for 1936. I signed and swore

to the original Complaint which was filed in this
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action on August 7, 1937. In that original Complaint

I stated, in paragraph 3, "that thereafter and in

the month of July, 193(), the defendants under and

by virtue of their said mining lease entered upon

said leased claims, to wit: Minnie Bench R. L. and

continued to dredge the said claim for the balance

of the open season of 1936 and in so doing mined

out a gross value in gold of approximately $62,-

000.00 of which amount they paid and delivered to

plaintiff the sum of $6,806,41, the same being the

full amount reserved to her as royalty in the said

lease." That $62,000.00 was the amount that was

taken out of the ground, and the amount I should

get, but I didn't receive that, was $6806.00, but I

didn't receive that. He took away fourteen or fif-

teen ounces, and it was not meant to put it in like

that, but it was meant to put in what the ground

produced and what should have been ])aid. That

is the reason that statement was made.

Q. Do you claim, now, that Griffin, at the

time he died, owmed the entire interest in these

three claims'?

Mr. McGinn : We object to that as wholly

immaterial.

A. Yes. [60]

Mr. McGinn: Just a minute. They have

taken title under this administration.

The Court: Objection sustained.

Mr. Clegg : We note an exception. We would

like to make an offer at this time. (Out of hear-



110 Ellen Reidy vs.

(Testimony of Ellen Reidy.)

ing of Jury) We offer to show that, at the time

the lease herein sued upon was entered into,

it was well-known to the plaintiff that John

Griffin was not the owner of an entire interest

in each of these three claims at the time of

his death and that, as administratrix of the

estate, she had control and possession of the

interest of said decedent at the time of his

death, which was as follows: Minnie Bench,

one-half interest; Yeager Bench, two-thirds

interest; Gulch Fraction, two-thirds interest;

and that, in spite of that knowledge, she under-

took to lease this property as property of the

Griffin estate and to insist on demanding the

entire royalty therefrom, to the prejudice of

the heirs of John Griffin's co-owner in said

claims, to wit: Mrs. Sankey Adamson, widow

of Charles Sankey, the other co-owner of these

claims.

Mr. McGinn: We object to it as immaterial.

The Court: Objection sustained; offer re-

jected.

Mr. Clegg: We note an exception.

Q. Now, you testified yesterday that you

were appointed administratrix of the estate of

John Griffin, deceased? A. Yes.

Q. Will you state the date of that appoint-

ment and who appointed you?
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A. Tlio—yes, in October, 1933.

Q. In October'? A. October, 1933.

Q. October, 1933. By the Pi-obate Court?

A. By the Probate Court at McGrath, by

the United States Commissi oner, Fred King,

at that time. [01]

Q. Now, come down to the time of re])ruary

6, 1936. I will ask you if that Probate Court,

by Fred King, Commissioner and Probate

Judge, did not remove you as administrator?

Mr. McGinn : We object to this, if the Court

please, as immaterial. It is wholly a collateral

issue. There is no such issue in the pleadings

in this case, and they are estopped to question

her authority, having entered into this lease

with her; she being their landlord, they are

estopped from questioning her authority to

act. The Court has ruled on that many times.

Mr. Clegg: I call your Honor's attention to

the fact that there is no allegation in the Com-

plaint that she is the duly appointed, qualified,

or acting administratisx of this estate. There

is nothing for us to deny under that state of

facts. We want to show, now, that this Court,

by this Judge that appointed her, removed her

for cause on February 6, 1936, before this lease

was executed and before anything was done

out of which this case arises.

Mr. McGimi: If the Court ])lease, it doesn't

make a particle of difference whether she was a
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de facto or a de jure administratrix. They

treated her as being the administratrix of this

estate, and they entered into this lease with

her and they entered into the possession of this

property, and, having obtained the possession

of this property by treating her as the adminis-

tratrix and having authority to enter into the

contract, the law closes their mouth and estops

them from now questioning her authority to

act. They can't obtain possession under a writ-

ten lease, and, having obtained the possession,

then question the authority of the landlord to

enter into that agreement. Now, of course,

furthermore the [62] statement that she was

removed is not true. I don't see any use in go-

ing into an issue before this Jury so as to con-

fuse matters. Let us confine ourselves to the

issues involved—they are intricate enough

—

and not wander off into collateral matters.

The Court: What time was this question

addressed to as to her removal?

Mr. Clegg: February 6, 1936, your Honor.

The Court: And the lease was made in

July?

Mr. Clegg: Yes, your Honor.

The Court: Objection sustained.

Mr. Clegg: To which we note an exception.

We oft'er to show that if the witness wxre per-

mitted to answer the question last propounded
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to her by counsel for defendants that she would

answer ''Yes", and in that connection we offer

to show by a certified copy of an order made

by the Probate Court for the Territory of

Alaska, Fourth Division, Mt. McKinley Pre-

cinct, In the Matter of the Estate of John

Griffin, Deceased, that an order entitled, "An

Order Removing Ellen Reidy, as Administra-

trix, John Griffin Estate", was made, the body

of which order is as follows: ''To Ellen Reidy,

Administratrix of John Griffin Estate

:

"According to Sections 4460-61, Compiled

Laws of Alaska, 1933, in re reports of Ad-

ministrators, your last report dates from Sep-

tember 1st, 1934, and ends August 31st, 1935,

and was subscribed by you on the 29th day of

November, 1935, before Addie H. Rieck, Post-

master, Takotna, Alaska, and submitted to this

office on December 5th, 1935, nine months after

the expiration of the time limit and your third

semi-annual report is three months overdue.

"You were notified personally to send in your

reports at the proper time, but you did not pay

any at- [63] tention.

"Therefore, this Court finds that you have

been neglectful of your duties as administratrix

of the John Griffin Estate to submit reports

which are required and are in contempt of this

Court and can be punished as for contempt.

Therefore, this Court sees no reason why you
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should not be removed and you are hereby re-

moved as the administrator of the John Grif-

fin estate and your papers revoked.

"Subscribed this 6th day of February, 1936,

at McGrath, Alaska.

"Fred King, U. S. Commissioner and ex-

officio Probate Judge.

"(Seal of Probate Court, Mt. McKinley Pre-

cinct)

"Filed February 6, 1936, at 6 P. M. Fred

King, Commissioner and ex-officio Probate

Judge."

Certified: "I, William J. Widman, commis-

sioner and ex-officio probate judge for the Mt.

McKinley Precinct, Fourth Division, Alaska,

do hereby certify that the foregoing is a full,

true, and correct copy of the original order

removing Ellen Reidy as administratrix of

the John Griffin estate, as the same appears of

record in the office of Probate records of the

Prol)ate Court above-mentioned.

"Dated at McGrath, Alaska, this 6th day of

September, 1939.

"William J. Widman, Commissioner and ex-

officio Probate Judge, Mt. McKinley Precinct,

Fourth Division, Alaska."

Mr. McGinn: To which offer we object upon

the grounds it is collateral to any issue involved

in this case and that the defendants are es-
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topped ])\' liavinc^ entered into tlic loase to

question lici- antliority to act, and, furtlior- [64]

more, that tlie otfer does not sustain tlieir state-

ment that she was removed in June of 1936.

Tlio Court: Tlie offer will l)e refused.

^Ir. Clegg: To which ruling the defendants,

and each of them, excei)t.*******
^Ir. Clegg : In the same connection we would

like this document marked "Defendants' Iden-

tification 'C " on the same subject.

(DEFENDANTS' IDENTIFICATION "C"

being in words and figures as follows:)

"Certified Copy

"In the Probate Court, Mt. McKinley Pre-

cinct, Fourth Division, Territory of Alaska.

"In the Matter of the Estate of John Grif-

fin, Deceased.

"ORDER TO FILE FINAL REPORT.

"Whereas Ellen Reidy, Administratrix of

the above entitled Estate, was removed by this

Court for cause on the 6th day of February

1936 as Administratrix of the above named
Estate and her letters revoked.

"Therefore, you, Ellen Reidy, are hereby

ordered to prepare and file your final account

on or before the IStli day of February 1936,

showing all money received and paid out by
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you, accompanying the same with proper

vouchers and receipts.

^' Dated at McGrath, Alaska, this 6th day of

February 1936.

"FRED KING.
"U. S. Com'r & Ex-officio Probate Judge

''Filed February 6th 1936 at 6:30 p. m. Fred

King, Commissioner & Ex-Officio Probate

Judge."

'

' Certificate

''I, W. J. Widman, Commissioner and Ex-

Officio Probate Judge of the Mt. McKinley

Precinct, 4th Division, Alaska, do hereby cer-

tify that the foregoing is a full, true and correct

[65] copy of the original probate paper Order

to File Final Report, as the same appears of

record in the Office of Probate Records of the

Probate Court above mentioned.

"Dated at McGrath, Alaska, this 6th day of

September, 1939.

"[Commissioner's Seal]

"WILLIAM J. WIDMAN
"Commissioner and ex-officio Probate Judge,

Mt. McKinley Precinct, Fourth Division, Ter-

ritorv of Alaska."
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Mr. McGinn: We make the same objection.

Mr. Clegg: At this time we offer in evidence

a document marked "Defendants' Identifica-

tion '(" ", for the purpose of showing that,

on the 6th day of February, 1936, the Probate

Court of the Mt. McKinley Precinct, in the

Matter of the Estate of John Griffin, Deceased,

entered a further order requiring the adminis-

tratrix

The Court : That is just the order you are

reading. I think it shows for itself what it is.

Objection sustained.

Mr. Clegg : We note an exception.*******
I first saw the post at what is marked on Plain-

tiff's Exhibit C as Corner No. 3 of the Minnie

Bench in May, 1934, when Mike Roka was with me.

Q. Now, then, you say that, at that time,

there was a stake there of some height and size

with some other smaller stakes leaning up
against it, as I understood you. Is that correct ?

A. At that time there was, oh, what I would

call a bunch of willows, or whatever it would

be, at the stake, but it stood out very plainly.

It was very high and prominent. You could

see it very plainly, oh, maybe about fifty feet

before you would come to it. Later on it was

cut off. That is how it looked in 1934. ^m']
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I saw that stake again in 1935 but I wouldn't be

sure of the month. I can't even state approximately

the month I saw it. I don't know how many feet up

the creek you could see it very plainly. I didn't

examine the stake, but I could not see it very

plainly because it was connecting up four claims,

and the top of it seemed to look quite high. I

wouldn't be able to remember the date I saw it.

It was during the mining season of 1935. My best

recollection is the Summer of 1935. It w^as supposed

to be cut off the Winter of 1935 when the planes

were starting to land on the field. I know the Star

Air Lines pilots had it cut off to facilitate landing

without accidents. They had Irvin McGuire cut it

off.

Q. How far would you say that stake was

from the base of the hill, going right out across

the flat of Ganes Creek to the base of the hill?

A. Which year do you mean?

Q. The one we are talking about.

A. Wliat side of the Minnie Bench claim?

Q. I am not talking about the Minnie Bench

claim at all. I am talking about this stake.

A. Well, it is on the Minnie Bench claim.

What hill do you mean?

Q. The right limit hill.

A. The right limit. At what side of the

claim ?

Q. Don't you know the difference between

the right limit and the left limit?
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A. Yes, T do.

Q. Wliat is tlie difference?

A. The difference is tliat the left limit goes

up Ganes Creek and the right limit goes down

from what you call the month of Oanes. Those

claims are on the right limit.*******
Q. How far is it, now, from this stake we

have been talking about, which is marked No. 3

of what is shown on the plaintiff's Identification

No. 1 as the Minnie Bench—how far is it from

that stake over to the base of the hill on the

right limit ? [67]

A. Now, do I understand you correctly;

from this corner to here?

Q. To the base of the hill. You can tell what

is marked on there, showing the contours of

Ganes Creek on the right limit.

A. I think we lined those stakes up, Owen

Gray and myself. It measured eight hundred

feet from this point to this stake.

Q. You mean between the two comers as

shown on that map?

A. From this corner, from this stake to

here. We got it roughly. We stepped the ground,

three feet to a step, and stepped eight hundred

feet.

Q. Can you tell me the scale that map is

made to, how many feet to the inch?



120 Ellen Reidy vs.

(Testimony of Ellen Reidy.)

A. Well, Mr. Clegg, I wouldn't be able to

tell you that, because I haven't got any ex-

perience in that, but I am telling you what the

man found, roughly measuring from both

stakes.

Q. It is two hundred feet to the inch"?

A. I have no experience in that line.

Q. One hundred feet to the inch'?

A. Mr. Lyle would have to answer that

question. I am just telling you how we meas-

ured it and got a rough estimate.

Q. You are not able to state, now, what the

distance is between what is shown as stake No.

3 on plaintiff's Identification No. 1, represent-

ing the Minnie Bench, to the base of the hill?

You can't tell us thaf?

A. I am describing to you from the stake

in this corner to the stake in this corner.

Q. But I am asking you this question—Will

you please sit down so that we can proceed in

an orderly fashion?

Mr. McGinn: It is one hundred feet to the

inch.

Q. You are not able to state, from your own

knowledge, how far it is from what is shown

on plaintiff's Identification [68] No. 1 as stake

No. 3 of the Minnie Bench over to the base of

the hill?
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A. Well, it would be pretty hard to be able

to make a statement as to that, as when Bob

Lyle, my surveyor, was there that c^roimd was

bulldozed out about one hundred feet or one

hundred and fifty feet. Now, I would have to

answer the question as to how many feet it

would be from the stake at the time Owen Gray

and myself lined them up, because at that time

they didn't have made a road and they didn't

have dug that out with a bulldozer, which has

made the Minnie Bench claim wider since I

lined up the stakes in July, 1936.

Q. You are not able to state the distance be-

tween those points?

A. I can state the distance at a rough esti-

mate. The foot of the hill—there wasn't very

much of a hill at this side of the claim ; I would

say the hill was starting, maybe—there was a

little raise in the bench, maybe six hundred feet.

That is a rough estimate, and there is no hill

there now, because there wasn't when Mr. Lyle

surveyed it, because the Ganes Creek Dredging

Company built a road and widened that claim.

They have dug out old tailing piles there, I

would say one hundred or one hundred and

fifty feet, roughly.

Q. One Hundred or one hundred and fifty

feet, roughly?

A. Yes, where they dug out right there and

bulldozed out the old tailing piles that were
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there for fixing the road. There is quite a dif-

ference in the width there now from what it

was when we lined up the stakes.

Q. Well, at the time you claimed to have

lined up the stakes, what was the distance be-

tween those points, as near as you can tell now?

A. As near as I can tell?

Q. Just answer the question.

A. There is two hills coming in here. There

I wouldn't call it a hill; it is kind of a high

bench, not very high, just maybe four or five

feet. Then it raises from there up. This corner

w^ould be, I [69] think it wouldn't be eight

hundred feet at certain points. There is a twist

in around there as you come around that corner,

before you come to that stake, and you would

have to estimate it. There are two or three little

hills in there, and you would have to estimate

the distance from those two or three hills. One

hill is on the Meyer Bench, next to this Minnie

Bench here, and then one comes in between

there.

Q. Miss Reidy, just tell us about how many
feet instead of going into detail.

A. In certain parts from six hundred to

eight hundred feet.

Q. From what?

A. From—you want to know from stake No.

3, don't you, to the base of the hill?
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Q. Yes, to tlio base of Ww, bill, to tbe bottom

of Ibe bill.

A. \Ve got eigbt bundled feet, rougbly, to

tbe stakes.

Q. Didn't you say a minute ago tbat it was

I)robably one or one hundred and fifty feet?

A. No, I didn't say that. I said the road

was—that the bench was dug out since, about

one hundred and fifty feet with the Ganes

Creek Dredging Company buUdozer.

Q. Well, that is the best answer you can give

to that question?

A. Yes. That is a rough answer, eight hun-

dred feet from stake to stake.

With reference to the stake which was at corner

marked No. 1 of the Gulch Fraction and No. 1 of

the Yeager Bench on PLiintiif's Exhibit C, that

stake was about five feet high. It was there in 1934,

but I can't remember was it one or two stakes that

was around it at that time, but the principal stake

was standing right in the mouth of that Gulch,

and I am not quite sure was there two small stakes

up against it about three feet long, but I am sure

there was either one or two. The next time I Avas

do\ATi there in 1936, the main stake was there, but

the stakes tbat were around it did not [70] look

like the stakes that were there. I, myself, thought

they were willows tied up. I didn't have them

blazed there because we put an identification up

there when we lined the stakes all u]) in Julv, 1936.
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Q. How do you mean—^you put an identifi-

cation up?

A, Well, we measured from there out to

the middle.

Q. What identification did you put on these

stakes, if any?

A. Well, I knov/ the other side—right as

we went straight across the line, we put a flag;

I am not quite sure did we put a flag on that

stake, but I know we put a flag on the other

side.

Q. On the other side of what?

A. On the other side of the creek. As we

went over, we measured 660 feet to the end of

the Fraction, on Yeager Bench to the middle

of the valley.

I put a trespass notice in 1936, when Owen Gray

was out there, on what I claim to be the Minnie

Bench 150 feet downstream from where the dredge

was working—150 downstream from corner No. 3

of what I claim as the Southwest corner of the

Minnie Bench. I also put a trespass notice on the

Gulch Fraction, describing where it went across

the creek, because I couldn't cross the creek to put

it on the other side of the claim, and one more notice

later on. I put another trespass notice on in 1937

when they were denying they were dredging on

John Griffin's ground, one at the mouth of Gulch

Fraction and the other one at the lower end of

Yeager Bench.
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Q. Didn't you ))u1 a notice out in tlio middle

of llic creek valley V

A. Uetween Discovery and the Yeapjer

Bench where I thought the stake wtis, around

the ])lace wliere the stake stood.

Q. Where you thought it was?

A. Yes.

Q. There was no stake?

A. There was a stake there in May, 1934,

but in 1936 I wasn't able to find that stake.

Q. You hadn't been down there since that

time in 1934?

A. Yes, I was there in 1935. [71]

Q. Once, or a number of times?

A. I was just there once in 1935.

Q. Once in 1934, once in 1935, and once in

1936?

A. Oh, I was there—I lived on the claim

from

Q. I am asking you about that particular

point down there.

A. I went down that creek every day from

the

Q. I don't care where you were. I am ask-

ing you about that particular point shown on

the plat, point No. 3 on what is shown as the

Yeager Bench.

Mr. McGimi: Do you know what stake he

is referring to?

A. Yes, I was there once in 1934. I didn't

see the stake in 1935, but I was at the upper
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part of the claim, and I saw that corner every

day from the 26th of Jime to October, 1936.

Nearly every day T went down that creek from

the 26th of June, 1936, to October 26, 1936.

Q. What were you doing?

A. I was living in Mr. Griffin's cabin.

Q. Now, where was Mr. Grffin's cabin?

Point out to the Jury where you were living.

A. Right about there. There was a cut, an

old open cut there, and, of course, you can't see

as plain on the blue print. If you can see here,

it is about there. The creek—I could come out

of John Griffin's cabin, and the creek was

almost on the door. And here it is on this other

map, between this open cut and this part of

the creek; right here between that open cut

and this place.

Q. Describe it and state where it was with

reference to the Gulch Fraction, as it came out

into Ganes Creek—above or below the mouth of

the Fraction Gulch. A. The cabin?

Q. Yes.

A. Yes. The cabin was up—it was nearer

to what you call this corner where No. 2 and

No. 3 stakes are. It was in that open cut there,

and you went down, I would think, about one-

third of the claim, and you had to go down the

rest of the claim to the Gulch Fraction. The

[72] Gulch Fraction was situated between the

Yeager Bench and the Minnie Bench.



Mike Myntti, et al. 127

(Testimony of Ellen Reidy.)

Q, The moiitli of the (Julfli Fraction, as it

comes into (Janes Ci*eek, was how far above

or below this cabin *?

A. Well, if you would want a rou<^h esti-

mate. I wouldn't be very accurate in that, but

I can show the Jury the distance I think it is

on the map. I will show them where the cabin

is and where the mouth of the Gulch Fraction

is.

Mr. McGinn : We can estimate it by a ruler.

Try and be fair w ith the witness.

Q. Will you please answer that question.

You are able to state now where the Gulch

Fraction comes out into Ganes Creek, aren't

you ? A. Yes.

Q. There is a w^ell-defined gulch there, or

creek, or anything you want to call it, that is

called the Fraction Gulch?

A. I always heard it called the Gulch Frac-

tion.

Q. All right, put it that wayj Gulch Frac-

tion. You know where it comes into Ganes

Creek? A. Yes.

Q. Describe the location of this cabin with

reference to the mouth of that Gulch Fraction.

A. Well, it would be a rough estimate.

Mr. McGiim: Now, I think, if the Court

please

A. I will show the Jury on the map.
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Q. We haven't got any map there that any-

body has identified to be a correct map.

Mr. McGinn: She can identify where the

cabin is on it.

A. On the two maps I can show where the

cabin is.

Q. I am asking you for the purpose of the

record where this cabin was situated with refer-

ence to the mouth of the Fraction Gulch.

A. Well, it would be around six or eight

hundred feet, but that is only a rough estimate.

Q. Six or eight hundred feet above the

mouth of Gulch Fraction as it comes into Ganes

Creek, or is it below?

A. You couldn't go straight. You would

have to go at kind [73] of a triangle, and I

wouldn't be sure of six or eight hmidred feet.

That is only approximately.

Q. I am asking you now, Miss Reidy, if that

six hundred feet places the cabin above or be-

low the junction of Gulch Fraction with Ganes

Creek.

A. If you are coming up Ganes Creek, it is

above; going down Ganes Creek it is below,

as it looks on the map.

Q. Supposing you are walking down Ganes

Creek on this trail that you just described.

A. That goes to the mouth of Ganes?

Q. Yes.
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Mr. McGinn: Make it more definite—walk-

ing down what part of the creek ?

Q. T am speaking- ol' walking down towards

this cabin and towards the month of Fraction

Gulch as it -comes into Ganes Creek.

A. When you turned off of the ti'ail, as you

enter the Minnie Bench Claim, you had to walk

here to go down to the cabin, how many feet,

I wouldn't be sure, but the cabin seemed in

the middle of the claim and to walk to the cabin

from the Gulch Fraction, I never could go in

that way, because I couldn't cross the creek,

but the trail shows pretty near the boundary

here the year I went down there, and from the

cabin it wouldn't be straight; it would be kind

of a triangle.

Q. Can you tell the Jury now whether that

cabin was above on Ganes Creek, the mouth

of Fraction Gulch, or below^*?

Mr. McGinn: Was it upstream?

A. Upstream.

To the best of my recollection, it was 800 feet,

approximately. I couldn't walk down from the

cabin toward the mouth of Gulch Fraction because

I would have to cross the creek two or three times.

That cabin is not there now because the dredge went

through that ground. I took the cabin do^^Tl in Aug-

ust, 1936, and piled the [74] logs close to where the

cabm stood.

I have never been up the gulch called Fraction

Gulch. I have just been over the trail at the mouth
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of the Fraction several times. There is a high bench

on the Yeager Bench and on the Minnie Bench,

and there is a hill raising at the mouth of that

Fraction.

I know where Discovery claim' was on Ganes

Creek with reference to what I call Yeager Bench.

The part of Discovery that bordered on Yeager

Bench was right below this south end of Yeager

Bench. There was east and w^est discovery. Discov-

ery went right straight across the creek and took

in pretty nearly the whole valley. I never lined up

the stakes, but I know that it adjoined the Yeager

Bench.

I have never seen the location notice of the Min-

nie Bench, or of the Gulch Fraction, or of the

Yeager Bench, and have never had one in my pos-

session.

Redirect Examination

I went to the creek to attend a cleanup about

June 25, 1937. Mrs. Eric Hard was with me. The

four defendants were there. We were discussing

back and forth. They weren't going to pay any

royalty. They didn't give me a notification for the

cleanup, but I thought I would go out anyhow. Mike

Myntti was on the dredge and I took him back to

the end of the dredge and showed him the stakes.

I said, "Mr. Myntti, how can you claim that you

are off of John Griffin's gromid," and he said, "I

never said I was out of John Griffin's ground."
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We liad tliis coiiveisation right on tliis corner of

the claim right here (indicating). During 1937 the

ground worked by the defendants was through this

Fraction as far as this stake, and right straight

through Yeager Bench with one swing.

Recross Examination

Mrs. Hard and I did not get Mr. Myntti segre-

gated from all the others when we had this conver-

sation with him at the time of the [75] first cleanup

in 1937. All the others were working except Mr.

Myntti, who didn't work on the creek. He just

went out on the days of the cleanups. Nothing else

was said in that conversation. I can't remember

whether I had any other conversation with him that

day or not. I know what ground was w^orked in

1937 because I was kept pretty busy serving tres-

pass notices, and I don't know how many things.

MRS. ERIC HARD
a witness on behalf of plaintiff, testified in sub-

stance as follows:

Direct Examination

My name is Grace Hard but at the time the lease

was signed my name was Shaver. I think it was

executed in July ; it w^as in 1936. Those present were

John Repo, Frank Speljack, Peter Mesich, Evan
Jones, myself, and my sister, Jessie M. Howard,
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Commissioner for Innoko Precinct. Mike Myntti

was in Fairbanks. There was quite a lot of talk,

you know, back and forth, and before she signed

the lease my sister read the lease to them, and be-

fore she signed the lease, why there was quite a

lot of discussion. It w^as discussion about assess-

ment work. He was asking about it and didn't want

to pay it. They didn't want to include the assess-

ment work. I think they claimed they had done

some assessment work—$300.00 isn't it? I don't

know the exact conversation. There was a great

deal of arguing back and forth. I believe there was

an argument about assessment work. I didn't pay

much attention to it, but I know the assessment

work they just passed it up and agreed to let the

assessment work go. Before Miss Reidy signed the

lease, she held up her hand and asked them if they

would accept the lease as read and as the claims

were lined out, and Mr. Speljack was sitting on the

edge of my couch, and he says, ''We can't go back

on stakes", [76] and signed the lease, and Miss

Reidy finally signed it.

I went with Miss Reidy to Ganes Creek in July,

1937. There was a cleanup there at that time; that

is, if I could state my views, I don't believe it was

a real cleanup. Miss Reidy, Mike Myntti, and I were

standing out in front of the dredge one time and

there was a conversation. I heard Miss Reidy ask

him something about the gromid, if he wasn't
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workong on John Griffin's ground, and he didn't

answer and said he wouldn't say that he wasn't,

but I asked Mike later whose ground it was and he

didn't answer me.

Cross Examination

Q. He didn't say that they were on John

Griffin's ground at that time"?

A. He wouldn't say they were, but he

wouldn't say that they weren't.

There wasn't much of anything else said, because

they didn't want me on the dredge, but I sure was

there. They have always been very nice to me. I

have been on there several times and they had no

objection to my coming on that day.

I don't remember anything else being said there

when Miss Reidy, Mr. M\Titti, and I were together.

We didn't talk much. We just walked around the

dredge. When Mr. M^Titti said, ''I didn't say that

we weren't", Miss Reidy just shrugged her shoul-

ders and walked away. I don't remember her an-

swering anything.

Going back to the Commissioner's office at the

time this lease was signed, all the people were pres-

ent that I named.

Q. And you were paying particular atten-

tion to what any of the parties were saying

there at that time?

A. Well, I usually do that. I have had to

witness a good many leases.
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Q. You always do that; you always listen

to what is going on?

A. No, not particularly to what I shouldn't

hear. [77]

It concerned me because I was a witness to the

lease. I wouldn't sign my name to any paper un-

less I read it and know what is in it. I certainly do

think when I sign as a witness I should know what

is in it. Mrs. Howard read the lease to them all and

asked them if it was satisfactory. Mr. Repo and

Mr. Mesich didn't say much of anything, nothing

that I remember. Mr. Speljack seemed to be the one

that was running the lease. The lease was satis-

factory to Miss Reidy. I don't remember exactly

what she said, but I do remember about the stakes

and about the assessment work. Miss Reidy held up

her hand and hesitated about signing the lease until

it was absolutely satisfactory to them. She asked

them if they would accept the lease as read. They

argued about the assessment work and fmally they

decided to let that pass. The assessment work would

be taken care of.

I have no interest whatever in this case. I cer-

tainly do hope that Miss Reidy wins this case.
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TRVIN Mc(;>UJRE

a witness on hclialF of })laintiff, testified in sub-

stance as follows:

Direct Examination

I reside in Fairbanks and have lived in Alaska

since 1934. I worked five years at surveying in

Michigan, but have not done very much in Alaska.

1 worked for defendants from Jime, 1935, to June,

1936. I was hired to work on the books. I worked

in the kitchen and did some trucking for them, and

I was supposed to have charge of the Winter camp

where a number of men were cutting wood and I

was handling supplies. I don't remember the name

of the claim the dredge was on in 1934 when I went

there. I am acquainted with the Thorne Map and

am reasonably sure Plaintiff's Exhibit A is a copy

of the map that was hanging in the office of the

Ganes Creek Mining Company during the years

1934 and 1935, except the filing nmnber is not on

this [78] map and Mr. Hall's name is not there, but

it has evidently been cut off and bordered.

Referring to Plaintiff's Exhibit A, when I first

went to Ganes Creek, 1 thmk the dredge was on

this fraction knowTi as the C. E. Olson Fraction, I

guess. The dredge was located on this French Hill

Bench and the Fraction and No. 4. 1 wouldn't say

just which claims it was on at that time. I had

nothmg to do with royalties or measuring of this

ground back here mitil the dredge was on the Mid-

night Fraction, No. 1 Potosi, and C. E. Olson Prac-
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tion adjacent to No. 3 Above Discovery and Meyer
Bench.

In dredging the claims we observed the lines, and

dredged right up to the lines and over them. To
determine the amoimt of royalties due the people

who owned the Fraction, we used the center stake

between No. 3 and Meyer Bench, and the center

stake of this fraction. On both of those two Frac-

tions, those stakes were there, and we used those in

locating the properties and measuring the ground

after the dredge had gone through the ground, and

we were digging out three claims at the same time.

Mr. Repo helped me in one instance to measure this

ground and nother time Mr. John Repo and Ru-

dolph Cranzy. The yardage of the Midnight Frac-

tion, Meyer Bench, and No. 3 Above Discovery

was determined on a royalty basis of the ground

that was dredged back here. I didn't measure the

ground and a map was given me to that. Mr. Myntti

had drawn this map, supposedly, and it showed the

amount dredged. I figured from that the amount

that had been moved as the map was given to me,

then the amount of royalty. It was a map of this

Midnight Fraction, but I couldn't say about some

of the claims above that. At some of those cleanups

I had nothing to do with dividing the royalties, but

in determining the amount the bomidary was de-

termined by the map hanging on the wall. As far as

I know that map was never questioned when it

came to dividing up royalties by defendants.
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I was on the Yeager Bench, Minnie Bench, and

Gnlcli Fi'action in 1938 and about three weeks a,i»o,

at the request of Ellen Reidy who employed me for

the purpose of lining up those lines and locating

the amount that was dredged on the ground. I de-

termined [79] the amount of the area that had been

dredged on the Minnie Bench, the Fraction, and

Yeager Bench by using a transit and making a

t^/pographical survey of the amount that had been

dredged. From my field notes I am able to make a

calculation of the total dredged area upon the

claims by the square foot of bedrock. It is pretty

hard to state the definite amount of bedrock

dredged. The digging on the surface area would be

larger than the bedrock area and the tailings often-

times falls on virgin ground, and it is hard to say

that that is the bedrock area, and the river do^^Tl

there has changed its course and some bulldozing

has been done on the tailings, and a man could be

off. The total amount of bedrock dredged was

223,500 square feet on the Minnie Bench, 45,800 on

Gulch Fraction, and 468,000 on Yeager Bench,

which makes a total of 316,100 square feet—I guess

749,300 would be right. Yes, 737,300 is right. About

forty per cent of that was mined by defendants.

No, that is an error—forty per cent of 468,000

would be the amoimt by the Ganes Creek Dredging

Company, and the area dredged on Minnie Bench

and Gulch Fraction was dredged by the Ganes

Creek Dredging Company: 223,500 square feet on
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the Minnie Bench, and 45,800 on Gulch Fraction

and forty per cent of 468,000. I would take that to

be 187,200. I get a total of 456,500.

Cross Examination

I was employed by Mr. Speljack to work for de-

fendants and started to work on June 7, 1935. Prior

to that time I had only passed through Ganes Creek

in 1934 looking for work. All of the defendants, ex-

cept Mr. Myntti, were outside of the Territory dur-

ing the Winter of 1935 and I stayed on Ganes

Creek and kept the supplies for the men cutting

wood. I went over to Takotna many times that

Winter and saw Miss Reidy in Takotna. I had din-

ner with her at the roadhouse and the poolroom she

was running. She came to Ganes Creek before the

defendants got back in the Spring of 1936 but I

don't recall why. I don't recall that I went out with

her and was cutting [80] some lines when Mike

Myntti came along and asked what we were doing.

I did cut some lines but not survey lines. I don't

remember cutting lines for Miss Reidy when she

was present.

During that Winter I cut the top oft: the stake

that is shown on Plaintiff's Identification No. 1 as

Stake No. 3 of the Minnie Bench so that the planes

could land on the field without hitting the stake.

None of the partners of the Ganes Creek Dredging

Company were there at the time. There were no
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markings on tlic stake. It had three, possibly four

or more, stakes leaning against it.

T had never had any experience with placer min-

ing claims before I passed through Ganes Creek in

1934. During the Smnmer of 1935 I measured some

lines on Olson Fraction. There are two Olson Frac-

tions. Miss Reidy had no interest in the Olson

Fraction or Midnight Fraction.

In 1938 I went down to Ganes Creek, accom-

panied by Arthur LaRue, for Miss Reidy to locate

this ground that had been dredged and to locate the

lines, and one thing or another. I went do^\^l after

Mr. Lyle, the surveyor, was there and I had his

maj) with me and also another map and I believe I

had a location notice of one of those claims too. I

think I had the Fraction location notice. I am not

sure whether I had the others or not. I turned the

location notices in with Mr. Lyle's map. I don't re-

call whether I had all three, or part of them.

(Objections made and exceptions taken by de-

fendants)

Mr. McGinn: I don't believe it is necessary

to take exceptions to the rulings of the Court.

The Court: The statute gives exceptions at

any time there is an objection overruled, and

then when j^ou make up your bill of exceptions,

you are entitled to an exception.

Mr. McGinn: We stipulate here that it will

not be necessary for either side to save an ex-

ception to any ruling of the Court and in the
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bill of exceptions, in case one is made up, may-

note an exception where it is deemed neces-

sary to do so. [81]

To measure uj) the bedrock when I was down

there in November, 1938, I located some corners

and worked from those. To determine the corner

stakes I had Mr. Lyle's map and a print that is re-

ferred to as Mr. Thome's blue print. I was not on

the creek from the Spring of 1936 until October,

1938, and I undertake now to tell the jury what

ground was worked in 1936 and 1937, to the best

of my knowledge. Some of the stakes were gone. I

determined where to start by a survey. I could not

determine exactly where the dredge commenced to

work in 1936 by the survey, but reasonably close,

according to my best judgment. I did that from the

comers—they are still there, and I used those, and

those that were not there, I ran in to the best of my
ability. I took notice of only the Minnie Bench,

Gulch Fraction, and Yeager Bench, and particu-

larly the Gulch Fraction stakes. The main stake

was the stake at the mouth of the gulch—referring

to Mr. Lyle's map, it would be the northeast corner

of the Gulch Fraction. It was a tree about a foot

thick in the stump and about eight feet high. I

don't know that that was a common corner for

Minnie Bench, Gulch Fraction and Yeager Bench.
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Redirect Examination

Tlie tailings on tlie ground indicated that the

gromid had been dredged. When tli(» dredge swings

to tlie left or right, the stacker goes over virgin

ground and puts tailings on the virgin ground.

When it swings to the opposite direction, you have

^he contour of the cut. You have the edge of the

bank of the cut, which is known as the face, and

that is how I was able to tell the amoimt dredged.

I have made a calculation of the area dredged in

1937. I couldn't say the number of square feet of

bedrock that was dredged in 1936. I could tell ap-

proximately where they began their dredging

operations in 1937 from the surface indications. I

have made a calculation of the area included in the

Minnie Bench upon which they have not paid

royalty. I have the number of square feet of bed-

rock that they didn't pay it on and I have got the

total, 225,500, [82] and the amount royalty was not

paid on was 63,800, and the difference gives me
159,700 square feet of bedrock.

Recross Examination

There was a number of square feet of bedrock

no royalty was paid on during 1936. I know about

the number of square feet of bedrock royalty was

paid on in 1936 because of the land lines used in

determining the ground over which royalty was

paid—royalty was paid on the ground according to
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a land line run from this corner diagonally to this

corner. I know nothing of the gold dust extracted

by the Ganes Creek Dredging Company in 1936. I

know the number of ounces of gold dust plaintiff

received from defendants in 1936 as royalty because

I saw^ the mint reports received by Miss Reidy of

the gold she shipped there. That is the only means

I have of determining the number of ounces of

gold dust she received.

CHARLES HOLKY
a witness on behalf of plaintiff, testified in sub-

stance as follows:

Direct Examination

I live on Ganes Creek and am engaged in mining

there. My partners and I became the successors of

the Ganes Creek Dredging Company on October 8,

1937, and we have mined there ever since. We
mined all the way through Discovery claim in 1938,

having started to mine on One Below. The upper

end of Discovery and Yeager Bench touch in the

corner. The value per square foot of bedrock on

Discovery Claim varies. I couldn't tell what Dis-

covery went per square foot. I would have to look

it up. The values vary all the way from 15 to 25 or

30 cents a foot. I couldn't tell you exactly without

looking at my records which I do not have with me
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luM'c in \\\v (N)ui'l room. 'Die Holky Dredging Com-

pany is a c(){)artiiei-ship composed of A. A. Shon-

beck, Mrs. Shonbeck, George Ramstad and myself,

and we ai-o \\\v defendants' snceessors. [83]

FRANK SPELJACK

one of the defendants, a witness on behalf of plain-

tiff, testified in substance as follows:

Direct Examination

I am a member of the copartnership of Ganes

Creek Mining Company. During 1937 James J.

Bock kept our books. We had no general manager.

I was supposed to look after the affairs of the com-

pany. In 1937 our operations extended to the lower

end of Discovery claim. We did not work any

ground in 1937 that is in litigation here. In 1937

we did mine some gi'ound within what the plaintiff

claims but I cannot tell how much gold was mined

that year from that disputed property. I kept no

separate account. We can tell the Jury how much

was taken out of the disputed ground by the bank

records of what we shipped out.

We worked some on Discovery in 1937. That is

what is disputed now. This Lyle map covers all of

Discovery. This map that Miss Reidy has covers

all the ground that we have worked. We worked

downstream from the up])er end of Discovery about

750 to 800 feet. We did not work on the Yeager

Bench, but we worked on No. 1 Above, whicli is

ground that is named on Plaintiff's Exhibit C as
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the Yeager Bench. We never hit the Yeager Bench.

I can tell how much was taken out of No. 1 Above

by looking at the company's books and bank

statements.

Cross Examination

In 1937 the Ganes Creek Dredging Company
w^orked our own ground. We started to work in the

lower end of No. Tw^o Above Discovery in the

Spring of 1937, and we worked on No. One Above

and part of Discovery. The dredge w^as going

downstream in a Northerly direction. After we

worked the low^er end of No. Two Above, we worked

No. One Above Discovery, and then worked Dis-

covery. We partners were the ow^ners of a half in-

terest in No. Two above, and Nels J. Vibe was the

owner of one-fourth and controlled a one-fourth.

[84] Mr. Myntti was a part owner in Discovery.

We partners w^ere the owners of No. One Above

Discovery.

I am a miner by occupation and have been on

Ganes Creek about seven years.

Mr. Clegg: That is all.

Mr. McGinn: We now introduce, if the

Court please, plaintiff's Identification "1" in

evidence. We now offer it in evidence.

The Court: It may be admitted.

Mr. Clegg: Your Honor, we would like to

have an opportunity to object to the introduc-

tion of that.
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The Court: Very well, i heard no objection,

so I assumed you were agreeing to it.

Mr. Cle^-,t4-: We objc^ct to tlu; introduction of

this identification No. I u])on tlie I'ollowing

grounds: First, that it is not based—it appears

from the uncontradicted testimony of the wit-

nesses up to this time that it is not based upon

any accurate information whatsoever, obtained

by any of the witnesses who testified as to the

actual location of the purported Minnie Bench

Claim, the Gulch Fraction Claim, and Yeager

Bench Claim depicted on the proposed exhibit.

On the other hand, the testimony shows clearly

that the exhibit is based upon statements made

to the witness Lyie by the plaintiff in this

action as to the probable location of the lines

of these respective claims, and the information

that the plaintiff furnished to the said witness

Lyle was not based upon any accurate informa-

tion obtained from her by anybody and is a

result of guess work and imagination on the

part of the plaintiff, as to the actual location

of the claims, which it is imdertaken by the ex-

hibit to portray accurately; and it further ap-

pears from the testimony that the claim lines

sho^vn on the proposed exhibit were based upon

an alleged map made by [85] some miknowTi

person in the year 1920, which carries the no-

tation upon it "Legend", that the contours

upon that blue print, marked now "Plaintitf's
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Exhibit A", are given only approximately, and

there is no information or testimony before the

Court as to what the facts were upon which

defendants—or plaintiff's Exhibit A was based,

or were based; who made plaintiff's Exhibit

^'A"; what information he had; whether he

had ever been on Ganes Creek or not; and

whether the map so made, plaintiff's Exhibit

**A" is made from an actual survey, or other-

wise ; and the only inference that can be drawn

from the "Legend" and the map itself is that

the said plaintiff's Exhibit "A" merely at-

tempts to portray the contiguity of the placer

claims named on the map and does not attempt

to define the actual boundaries of any of the

claims shown on that map as they are placed

upon the ground.

Also, upon the further ground, that it ap-

pears clearly that both maps, the one now of-

fered as an exhibit and the one on which it is

based, coupled with the testimony of the wit-

ness Lyle, based upon the information from the

plaintiff. Miss Ellen Reidy, is not based upon

any accurate information whatsoever, and has

nothing to support it, in fact or in law.

The Court: Objection overruled. It may be

admitted.

Mr. Clegg: We note an exception.

(Plaintiff's Identification No. 1 marked

Plaintiff's Exhibit "C").

Thereupon the plaintiff rested her case.
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Mr. Clegg: If your Honor please, at this

time, on belialf of tlie defendants and eacli of

tluMii, we move for a non-suit against the plain-

tiff upon tlie ground that the proofs submitted

failed to sliow any cause of action existing in

favor of the plaintiff [86] entitling her to a

judgment in favor of the plaintiff*. This motion

is based upon tlie following grounds:

First: That the uncontradicted testimony of

the plaintiff—this is an action on the part of

the plaintiff, as administratrix of the estate of

John Griffin, deceased,—and the uncontradicted

testimony of the plaintiff is that she came to

Alaska from the State of California, where she

resided, and secured the appointment of her-

self as administratrix by the Probate Court of

the Mt. McKinley Precinct, Alaska, which is a

violation of law-, in that the Code specifically

provides that only residents of Alaska may be

appointed administrators or admmistratrixes

of deceased persons. The Complaint states

nothing whatsoever in reference to her repre-

sentative capacity; it does not state that she

has been the duly appointed and regularly ap-

pointed and qualified administratrix of the es-

tate of John Grifiin; it, therefore, does not

show that she has any capacity to sue in this

action. It seems the proof fails to show that,

while the testimony show^s she was appointed,

that she ever qualified under the law to act as
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administratrix of this estate by giving a bond,

or taking an oath of office, or that she had is-

sued to her, by the Probate Court of the Mt.

McKinley Precinct, letters of administration to

act in the capacity of the administratrix of the

estate of John G-riffin, deceased. Upon the fur-

ther ground that the allegations of the Com-

plaint contained no allegation whatever as to

her capacity as administratrix, and no proof,

as has just been stated, supplies the omission

of such an allegation.

Upon the further groimd that the alleged

lease sued upon does not purport to lease any

particular placer mining claim, or claims, or

any real property whatsoever, and the evidence

so far admitted is wholly insufficient to show

that the defendants ever entered upon any por-

tion of the Gulch Fraction, or the Yeager

Bench, as claimed by the plaintiff during the

year 1937. [87]

We further urge, as a reason for the grant-

ing of this motion, that no sufficient testimony

of any kind has been introduced by the plain-

tiff in this action to show the actual location,

or locations, of either the Minnie Bench placer

mining claim on Ganes Creek, the Gulch Frac-

tional Claim on Ganes Creek, or the Yeager

Bench placer mining claim on Ganes Creek.

The only testimony that is before the Court in

that regard is to the effect that the plaintiff
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herself, with the assistance of one or two other

persons, undertook, without any recorded in-

formation, to lay out lines, indicating the suj)-

posed locations of these particular and respec-

tive claims; and there are no definite, accurate,

relia])le facts or evidence of any kind before

the Court now upon which the verdict of a

Jury might be found in favor of the plaintiff,

saying that she did lease these particular

claims to the defendants at any time. It is true

that it might be construed that the lease says

that she leases three specific claims, but it

doesn't even say that; it omits to say that, but

it does not say in the lease, nor in the proofs

before the Court, what, or where the particular

claims, in actuality or in reality, are located,

or what the bomidaries of the claims are in

such a w^ay that the Court could take and say

that there is legal proof now before the Court

that such claims exist and they are located in

a certain place and that these are the claims

that were intended to be meant by the pro-

visions of the lease on which this action is

founded. There isn't a thing that the Court can

put its finger on that is definite and certain

and actual and real. It is a mere stnicture

erected by the fancy and imagmation of the

plaintiff, so far as the testimony now before

the Court is concerned.

In the event that this motion is denied on all

the gromids urged, we ask the Court to direct a
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verdict for the defendants upon the same

grounds urged upon the motion for a nonsuit,

so [88] as not to take up the time of the Court.

There is no use repeating them, and I just ask

leave of the Court to have these reasons as-

signed as my reasons for a motion for a di-

rected verdict.

The Court: Very well. The motions will be

denied.

Mr. Clegg: We note an exception.

Thereupon the defendants called

A. BAHLKE
who, being first duly sworn, testified in substance

as follows:

Direct Examination

I live in Fairbanks and have lived in Alaska

since 1898, in Nome, Dawson, and in the Innoko. I

first went to Ganes Creek on February 10, 1907. I

went there from McGrath. The only persons on

Ganes Creek at that time were the three men who

made the discovery, Fred Spencer, John Maki, and

Mike Roka. At that time the ground on Ganes

Creek was located from Eight Below to Twelve

Above Discovery. I know and remember where Dis-

covery claim was at that time.

Q. Will you describe to the Court and Jury,

generally speaking, where Discovery Claim

was?
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Mr. McGinn : 'I'o wliieli we object, if the

Court please, on the giound it is irrelevant,

immaterial, and not tending to i)rove or dis-

prove any issue in this case. The question that

this Jury is called upon to decide is the prop-

erty that was leased in 1937 and what was the

condition there, and Discovery Claim has

nothing to do with that. The testimony of the

plaintiff is that it was marked out upon the

ground at that time and that is the issue before

the Court and marked out on the [89]

Mr. Clegg: What was marked?

Mr. McGinn: These claims were marked out

on the ground and there was a definite under-

standing as to the boundaries of the claims at

the time.

The Court: I can't see the relevancy of it on

the face of the question.

Mr. Clegg : Well, your Honor, we have a man

here, w^ho is a witness, who knows exactly the

location of this claim on which all the other

locations on Ganes Creek depend and where

the lines were of the Mmnie Bench and of the

Yeager Bench and of the Gulch Fraction, with

reference to a claim, particularly, that he

staked there, w4iich was No. Two Above Dis-

covery, on the 12th day of February, 1907.

The Court: I can't see the relevancy of it at

this time.
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Mr. Clegg: Well, it is just preliminary, your

Honor.

The Court: It is too far in advance. I don't

know whether you liave any evidence that

would make it relevant or not. I will sustain

the objection.

Mr. Clegg : We note an exception.

FRANK SPELJACK

one of the defendants, a witness for himself and

his co-defendants, testified in substance as follows:

Direct Examination

I have been on Ganes Creek 21 years but have

lived there for six or eight years. On July 31, 1936,

I signed a lease from Miss Reidy, the plaintiff, of

three placer claims known as Yeager Bench, Gulch

Fraction, and Minnie Bench. There was no descrip-

tion in the lease other than the names of the claims.

I had no talk whatever with Miss Reidy about the

boundary lines of these claims [90] prior to the

time the lease was entered into. We knew where

the boundaries were and where the stakes were.

These three claims were located on the right limit

of Ganes Creek and were bench claims. All the

maps we have had shows the claims to lie on the

hillside. No. Two Above claim lies alongside the

Minnie Bench, and No. One Above is alongside the

Yeager Bench.
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Plaintiff's Exhibit A shows tlio Minnie Bench

too Car down in the valley, but that is not a survey

inai). '^ does not show the East line of the Minnie

iJench correctly. I know where the stakes of the

Minnie Bench are located. Tlie lower or Northwest

corner stake of Minnie Bench is located at the

mouth of gulch, some call it Minnie Gulch and some

call it Fraction Gulch. It is at the foot of the liill

where we used to climb u]) on the Summer trail

about 45 or 50 feet out in the valley from the mouth

of the gulch. That stake is about five feet high and

about four inches through, with no markings on

it that I could see.

I have also see the Southwest corner stake of the

Minnie Bench, which is upstream in a Southerly

direction from the Northwest corner stake. It is

about 300 feet West from the present road or the

bluft'. It w^as four or five feet high, a very old stake.

I have also seen the Southeast and Northeast cor-

ner stakes of the Minnie Bench. The southeast cor-

ner stake of the Minnie Bench was up on top of the

hill back of Hans Erickson's cabin. The Northeast

corner stake had been a tree. The top of it had been

cut off about 30 or 30-odd years ago. I saw no mark-

ing's on it. I identified that as the Northeast corner

stake of the Minnie Bench by the cuts that are up

there. They mined there in the early days. We also

have maps of it. That Northeast stake w^as up on top

of the hill about 550 feet back from the rim of the

hill.
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I have only seen one stake of the Gulch Fraction.

Our man picked that up and we thought it was of

the Gulch Fraction. We didn't know. There were

a lot of old stakes laying about. Every once in a

while we would come across them. I have never seen

a stake [91] of the Gulch Fraction out in the creek

bed. I do not know anything about the Yeager

Bench. I have seen only the lower stake of Yeager

Bench.

I remember the time when our dredge was coming

down Ganes Creek and was about 90 or 100 feet

from the place marked on Plaintiff's Exhibit C as

corner No. 3 of what is shown on that plat as Min-

nie Bench, and Miss Reidy was present with Evan

Jones and Mike Roka. At that time we had a con-

versation about the corner post that was cut down

by McGuire during the Winter. Miss Reidy claimed

one acre of the valley and we claimed she had al-

ready gotten many feet on our property. I said to

her, ''You keep your ground, and we will keep our

dredge. We will work on our own ground." That

conversation occurred the latter part of June or

first part of July, 1936.

At the time the lease was signed in Ophir, Mike

Myntti was not present. At that time we had a con-

versation with Miss Reidy about the royalty on the

ground. We had leased the property in 1935, and we

refused to take a lease above ten per cent, and we

had agreed on a ten per cent lease. She at all times

wanted a fifteen per cent lease, 25, 20, or 15 per
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cent lease. At the time the lease was signed she in-

sisted on a fii'teen i)er cent lease. 1 said, "No, Miss

Reidy, you keep your ground, and we will keep our

dredge", and 1 walked out of the office. What was

said then, I don't know. Miss Reidy sent John Re})0

aftei- me to come back and sign the lease and 1

went back. Miss Reidy didn't say anything to me
and I did not speak to her. She did not say at that

time before I signed the lease that she would not

sign the lease unless we accepted the ground as she

had located it, or words to that effect. She had not

located it and she did not say that.

Irvin McGuire was our bookkeeper and he kej)t

the time of the woodchoppers and sujjplied them

with provisions. He never at any time did any

measuring or surveying or anything of that kuid

during the Summer of 1935 while he was working

for us. All he did was [92] figure books. He never

did any measuring in the vicinity of the Olson Frac-

tion for us. He figured the aproximate amount of

bedrock feet we dredged out of that gromid. He
just stepped the ground off'. He didn't have any

instruments of any kind there to measure with.

That was an agreement we had with Mrs. Olson and

resulted satisfactorily. That was about three-fourths

of a mile above the point marked No. 3 of the Min-

nie Bench as shown on Plaintiff' 's Exliibit C. AVe

had a map similar to Plaintiff's Exhibit A in our

office at the time McGuire worked for us. It was

hanging in the office when we took the properties

over from our predecessors, the Innoko Dredging
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Company. We never did remove it. We used the map
—it isn't a map—only for the purpose of seeing

where the different claims laid that were enumerated

in our deeds, and that is all that I know that we

have used it for.

We never added anything to the map introduced

as Plaintiff's Exhibit A except that we marked on

it where our company dredged. This map is not

correct. The markings on No. Two Above Discov-

ery shows where we dredged. Mr. Bock, our book-

keeper, marked in red the ground that we owned

ourselves. I didn't put any marks on there myself.

That little square on No. Two Above represents the

dredge where it came off the Minnie Bench and

where we quit in 1936 on our own ground. It was

about 350 feet from the mouth of Fraction Gulch.

When we started in the Spring of 1937, we went in

a Westerly direction towards the left limit.

During 1936 or 1937, we never thought of keep-

ing any record of the number of square feet of bed-

rock our dredge mined. We just figured the gross

recovery, so as to pay up our bills. I couldn't tell

offhand how many feet we dredged. We had no-

body in our company who was a surveyor or engi-

neer.

The first time I ever heard Miss Reidy make any

complaint about the lines of the Minnie Bench was

in 1937, after we were all through with her ground.

The conversation was on Ganes Creek about 1,000

feet below the messhouse. She said she was going
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to atop us, [93] sto]) tlic (ItcmI^c, and was ffoin^' to

keep lis froni working-, and wanted to get an in-

junction against us. I told her to go ahead, and T

walked away. I didn't w'ant to argue with her any

more. She made no ])arti('ular claim at that time as

to any particuhir line. She made no chiim except

that she w^as going to start a lawsuit and that we

were on her property. That was the Summer of

1937.

We got our interest from the Innoko Dredging

Company in the claims on Ganes Creek and the

dredge in 1933.

Cross Examination

Q. At the time you purchased this property,

you say you got a deed? A. Yes, sir.

Q. And you also got this plat?

A. Yes, sir.

Q. Did the deed describe the properties, do

you remember? A. Not that I know of.

Q. So the only description that you had of

the properties you received was the description

upon this plat? A. No, sir.

Q. What other description did you receive?

A. I have know^n the property since

Q. Just answer the question,

A. By the old-timers.

Q. I am talking now from the Innoko

Dredging Company.

A. I don't I'emember of
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Q. Did you receive anything besides this

plat that you received?

A. The deed to the property we bought.

Q. You said there was no description in the

deeds other than the names of the claims them-

selves. A. I cannot say that.

Q. You cannot say thaf?

A. Not offhand.

Q. Can you produce the deed ? We call upon

you to produce the deed. Have you got a

deed? A. Isn't that a deed?

Q. No, this is an agreement that was entered

into, a contract for the deed. Have you got

the deed?

Mr. Clegg: We haven't it, your Honor, as

far as I [94] know. Have you any other docu-

ment, Mr. Myntti?

Mr. Myntti: I don't know where those are.

Q. You afterwards received—you got a deed

from the Innoko Dredging Company for these

properties on Ganes Creek?

A. I believe we did, but I am not certain.

Q. And that covers the same properties that

are included in this agreement.

A. That I do not remember.

The claims named in the agreement are all that

we got from the company. We got deeds to other

property from other parties.
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i}. I wish you would refer 1o Plaintiff's Kx-

liibit A mid lell 1lie dury here wlielliei- Number

One Above Discovery is correctly si iown u[)on

tliis innp, the location of it.

A. Xot correctly on llie uiap.

Q. Not correctly on the map'?

A. Not correctly on the map, no. This is

only a i)lat made from memory.

Q. This is a plat made from memory?

A. This is a plat made from memory. L. V.

Thorne drew it, and Mr. Hall made the map.

Q. You had the map when you were nego-

tiating for these properties?

A. We did not. The map was in their office.

Q. You had a lease upon this property be-

fore you entered into this contract, didn't you?

A. No, we did not.

Q. But you had been there in the office.

You knew^ about the existence of this Plat?

A. I did not.

Q. Didn't you testify, on your direct exam-

ination, that you got a description of these

claims from this map?

A. After w^e bought the property and took

possession of it, and in this house was a copy

of this map.

Q. And does that map correctly show Num-
ber Seven Above?

A. The map is not correct.
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Q. Doesn't it show anything correctly?

A. It does not show it correctly. The map
is not correct. It is a [95] memory map.

Q. How do you know it is a memory map?
A. Mr. Thorne himself stated so.

Q. Did you ever know Thorne in his life-

time? A. Yes, sir.

Q. Where? Right in Ophir.

Q. Did you ever talk to him ?

A. Lots of times.

Q. About this map?
A. Not about the map, no.

Q. How do you know he made that?

A. Archie Higgins, his partner, told me.*******
Q. You haven't undertaken to take deposi-

tions of Mr. Thorne, or Mr. Higgins?

A. No. We have affidavits that my part-

ners have taken while they were out there.

Q. Now, isn't it a fact, that in the dredg-

ing of this property, when it came to the divi-

sion of the royalties, that they were divided

according to this plat?

A. Not according to this plat.

Q. Well, how did you divide it?

A. Well, w^e went by the stakes. They

were pointed out to us by the old-timers.

Q. Who were the old-timers?

A. Mike Roka.
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Q. Mike who? A. Mike Roka.

Q. He pointed them out?

A. '^riie discoverer of the ground

—

Q. When did he point them out to you?

A. Wlien he pointed them out?

Q. Yes.

A. Well, he did not exactly point it out,

but he knew where the stakes were.

Q. He did not point them out?

A. Not exactly.

Q. Not exactly? What do you mean? Hid

he })oint them out, or didn't he?

A. He pointed them out when the question

of the ground came up; he pointed out the

stakes.

Q. When did he point out the stakes?

A. In 1937. [96]

Q. After this lawsuit was started?

A. After this lawsuit was started.

John Vogtor and Charley Goebel also pointed out

the stakes in the middle of the summer of 1937.****** *

Q. And nobody pointed out these stakes to

you before the trouble started ?

A. We didn't need to

Q. Now, we are talking with reference to

the Minnie Bench, the Gulcli Fraction, and the
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Yeager Bench, and I understood you to testify

that Roka, Vogtor, and Goebel pointed out these

stakes that you are talking about after the con-

troversy arose? A. Yes, sir.

Q. Now, did anybody point them out to you

before that time?

A. Not that I know of.

Q. Well, you w^ould know if they had,

wouldn't you? A. Well, I would think so.*******
Q. * * * Do you know Mrs. McKinnon?

A. Yes. Mrs. Tom McKinnon?

Q. Viola McKinnon?

A. Yes, sir, I know her.

Q. Did she ever work for you?

A. For me? No.

Q. Did she ever work for the Ganes Creek

Dredging Company? A. Not to my
Mr. Clegg: We object to that as not proper

cross-examination.

The Court: Objection overruled.

A. Mrs. McKinnon never worked for us to

my knowledge.

Q. Who was your dredgemaster in 1937 ?

A. Mr. Joe McKinnon.

Q. Mr. Joe McKinnon; and Mrs. McKin-

non restaked a claim down there that year,

didn't she? A. Yes, sir.

Q. Did you cause her to restake that claim?
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A. T do not know. How could T cause any-

one to do anytliinft? [97]

Q. Did you i)ay her for if?

A. T did not pay her for it.

Q. Did you ever pay her any money at all?

A. Never paid her nothing in pertaining to

a claim.

Q. Did the Ganes Creek Mining Company

pay her any money?

A. Not that I know of.

Q. You would know^ if they had?

A. I believe I would.

Q. Yes. I will ask you if your books don't

show that, upon the 1st day of August, 1936,

that you paid Viola McKinnon the sum of

$305.00?

A. If I did, I bought some ground from her.

Q. What ground did you buy from her

then?

A. The ground that she had staked.

Q. What was it: the Minnie Bench?

A. I believe it was the Minnie Benc/i,

Q. It was the Minnie Bench?

A. But why didn't you say so

Q. Why didn't I say so? I ask you—well,

did you cause her to restake it ?

A. I did not cause her to restake it.

Q. She restaked the Minnie Bench when?

A. I don't remember that.
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Q. You don't remember that? It was on

the 27th day—I will get the date—it was on the

17th day of July, the 17th day of July, 1936?

A. Yes, sir.

Q. And this book here, what is it?

A. That is the ledger.

Q. That is the ledger of the Ganes Creek

Mining Company? A. Yes, sir.

Q. And this shows an entry, on page 71, as

of August 1, 1936, Journal Entry 39, $305.00

to Viola McKinnon, doesn't it?

A. Yes, sir.

Q. So that money was paid by the Ganes

Creek Mining Company?

A. But not for work done.

Q. I asked you if you ever paid her money

for any property, didn't I?

A. We have paid her for property bought

from her.*******
[98]

Q. You also got Charlie Goebel to stake a

fraction oif Discovery? A. I did.

Q. He did stake a fraction off Discovery?

A. He did, yes.

Q. When was that? A. 1937.

Q. 1937? A. Yes.*******
Q. Goebel staked it on August 6, 1937, didn't

he? A. The Fraction? Yes, I think so.
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Q. 'I'lic Ki-aclion. And you paid liirn roy-

alty out of tliat fraction? A. I did.

Q. How much royalty did you |)a>' liim?

A. Sornewlicro around $1500.00.*******
Q. Well, now tlicn, you say you did not

keep any track of the square feet of bedrock

that you mined u})on this disputed property in

1937, didn't you? A. Yes, sir.

Q. You knew that Miss Reidy was claiming

this property, didn't you?

A. She never claimed the property uufil we

wei'e through it.

Q. You knew^ that while you were mining

there after July of 1937 that she claimed this

property you were dredging on? A. Yes.

Q. And yet you didn't undertake to deter-

mine the square feet of bedrock that you mined

from this property. That is true, isn't it?

A. AYell, what for? We were on our own

ground.

Q. Just answer the question yes or no.

A. No.

Q. You did not, and you have no means of

telling the Jury the amount of gold you mined

out of this disputed area ?

A. We have the bank statements.

Q. But have you the means of telling this

Jury the amount of gold that was iin'ned Prom

the disputed area?

A. Right offhand, I couldn't say. [99]
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We do not owe Miss Reidy $300.00 in royalty.

We held out 13% ounces—not 14% as shown on that

statement. It averaged about $28.00 an ounce.

We claimed $300.00 for assessment work done on

the Minnie Bench and Yeager Bench in the winter

of 1934, '35, and '36. We cut trails and roads. We
did not have a lease at that time, except a verbal

lease and a promise. Miss Reidy had cancelled our

lease and said we would get the same lease and to

go ahead and do the work the same as if we had

a written lease. The lease we got in 1935 was can-

celled by Miss Reidy about a month later and she

didn't give us another lease until July 31, 1936. The

work was done on a lease to us four partners, but

the lease wasn't a written one. We built a road up

Ganes Creek to haul our stuff up. We had to have

a winter road from Takotna. The road was cut on

Discovery, No. One, No. Two, and partly on the

Miimie Bench, and I think we spent $7,000.00 in

landing this wood on the Minnie Bench, twelve or

thirteen hundred cords. Most of the wood was used

on the Minnie Bench. It was not used on the Gulch

Fraction or Yeager Bench because we never touched

the Gulch Fraction or Yeager Bench.

Q. When did you get off of the Minnie

Bench ?

A. As to the date, I am not sure, but it was

sometime around the 3rd or 4th of October.

Q. How late did you dredge that year?
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A. I believe we worked imlil aboiil llic 51 h,

6tli, or Ttli of October.

Q. TTow far did yon di-ed^o down on Die

Minnie Bench .^

A. Down to williin about .'J^O feet of the

lowTT end, maybe 4()().

We didn't mine the Gulch Fraction and Yea^er

Bench because we couldn't very well ^o up the hill

witli a dred^^'e. It was quite steep. We took a lease

on this mining property that [100] we could not

dredge because there was a bunch of ground up

above we could have worked by hand if the pro])-

erty was good enough. We thought there was some-

thing up there we could work with the hydraulic

method. We had a pumping plant and everything.

We did not prospect the Gulch Fraction because

we saw when we came down there we couldn't have

tailing room, and would bury our own dredge pond.

We sold out our interests on Ganes Creek in 19.37.

It is true that, not being able to agree upon a roy-

alty with Miss Reidy, I wrote to Miss Elizabeth

Reidy of San Francisco, and offered them $1500.00

for this property or a T^/o^o royalty. Miss Reidy

was asking 15% and we afterwards agreed to give

her 12i/27o j^is^ ^<^ meet her half way. I thought

tliat was a generous offer for a cat in the bag.

(Letter referred to marked

PLAINTIFF'S EXHIBIT D,

and is in words and figures as follows:)
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"Takotna, Alaska,

July 8, 1936.

''Miss Elizabeth Reidy

4159-A 24th Street

San Francisco, Cal.

''Dear Folks:

"Just a few lines to let you know that last

summer Miss Ellen Reidy leased her property

to us, on a 10% basis, but later on she pretended

that Mrs. Sanky was going to make trouble and

asked if we w^ould be kind enough to revoke the

lease ; that by this spring she would have every-

thing straightened out, and would give us a new

10% lease.

"On the strength of her promise we hauled

and placed 1200 cords of wood at a cost of

$6,000.00 on the ground. Now^ when we were

ready to start I went to her for the lease, but

she repudiated her promise and then w^anted a

15% royalty. Having lied to us repeatedly we

refuse to have anything more to do with Miss

Ellen Reidy.

"We are now working our own adjoining

property as we have plenty of room to pass

yours as we go down stream. I [101] am per-

sonally sorry, for I have been treated very nice-

ly l)y you folks last winter; but on account of

that I cannot in justice agree to pay blood
* money to you folks regardless.
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"Tlic (li-('d^"e is now approaching your pi-oj)-

ei'ty and unless you wire us at once that you

will accept a 7^2% i^^-t royalty or sell to us for

$1500.00 cash your ground will not be worked

as we will be obliged to pass it uj).

''I am only writing to let you know tliat we

were ready to do the right thing as to our prom-

ise of last year. Miss Reidy has caused us an

added expense of $80.00 every day. As long

as our ground stands up we can well afford

it, for the Ganes Creek Dredging Co. will not

allow anyone to dictate its dredging policy.

We alone must foot our own bills, which as

you know are very high in this country. If

you want us to work your ground on the 10%
terms agreed upon last year, you will have to

stand the added expense, as w-ell as pay us for

the annual labor if the money comes out of the

groimd.

"To tell you the truth, there is a good spot

and we would work it but the royalty is too

high. Now^ if you care to get some money out

of your ground wire us at once before we get

down the valley too far, because it would be

impossible to turn back. It costs us about

$2500.00 to turn around with our big dredge.

''Trusting that this message reaches you all

in the best of health,

*'I wish to remain. Yours Very Truly

"GANES CREEK DREDGING CO.

"By (s) FRANK SPELJACK."
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My partners and I own No. Two Above, which

is west of the Minnie Bench. Our ground is in

the valley. There is a stake of the Minnie Bench

and Meyer Bench up on the bench in Tuesday

Gulch. [102] The southwest corner stake of the

Minnie Bench is about 250, maybe 300, feet from

the bluif. When we entered the Minnie Bench, we

were about 150, maybe 180, feet from the southwest

corner. We remained within our own lines until

we got the lease and then we turned. The airfield

would take in just a very small portion of the Min-

nie Bench. I know nothing about the stakes of the

ground Miss Reidy claims. I know where the old

original stakes of these claims were. I must have

known something of my own property that I bought

and paid good money for.

We did some assessment work on the Yeager

Bench at the lower end and at the upper end of Dis-

covery. The work was done about 60 feet from the

Bluff and consisted of cutting and clearing so that

we could see the stake. The land was cleared about

25 or 30 feet wide. There was pretty thick timber

in there. The line was cleared about 1500 feet long

between No. One Above and the Yeager Bench. It

was done in May and June, 1935. I filed an affidavit

of labor in regard to it, of which this is a certified

copy.
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(Affichnil of Lalxu- i-clVi-rcd to marked

PLAINTIFF'S EXHIBIT PJ,

and is in words and figures as follows:)

''Affidavit of Annual Labor—1934-19:35.

"United States of America, Territory of

Alaska,

*' Fourth Judicial Division,

Innoko Precinct.—ss.

''I Frank Speljack, being duly sworn, on

oath, do depose and say: That I am one of

the co-owners and co-partners in and to that

certain mining co-partnership known as the

Ganes Creek Dredging Company, entered into

and existing between Frank Speljack, Peter

Mesich, John Repo and Mike Mjaitti, all of

Ophir, Alaska, and that I am qualified and

authorized to make the following statement in

behalf of myself and my said co-partners;

"That said co-partnership is operating a

dredge on Glanes, or Gaines, Creek, a tributary

of the Innoko River, in the Innoko Precinct,

Fourth Judicial Division, of the Territory of

Alaska, and are holding the following named

and described placer mining [103] claims, part-

ly by virtue of ownership and partly by lease

for dredging purposes, said mining claims more

particularly described as follows, to-wit

:
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''Discovery; No. 1 Above Discovery; No. 2

Above Discovery ; No. 3 Above Discovery ; No. 4

Above Discovery ; No. 5 Above Discovery ; Bau-

meister Bench, Right Limit bench claim ; No. 6

Above Discovery Fraction; Minnesota Bench

claim; No's. 6 & 7 Above Discovery Association,

left limit; No. 7 Above Discovery, creek claim;

No. 1 Below Discovery; No. 3 Below Discovery;

No. 4 and 5 Below Discovery Association; No.

6 Below Discovery; No. 6 Above Discovery;

Minnie Bench, R. L. ; Yeager Bench, R. L.

;

and Gulch Fraction, R. L. ; and also the follow-

ing placer mining claims situated on Spaulding

Creek, a tributary of said Ganes, or Gaines,

Creek, to wit: Number One; Number Two;

Number Three; Number Six; and Number

Seven; also Number 1 Potosi, situated on

Potosi Gulch, a tributary of said Ganes, or

Gaines, Creek; and that the annual labor for

the year endine June 30, 1935, has been per-

formed upon each and every one of said mining

claims as follows, to-wit

;

"That during the period from July 1, 1934

and up to and including June 30, 1935 there

has been performed labor and improvements

to the value of more than $200.00 for each of

said mining association claims and more than

$100.00 worth of labor for each of the said indi-

vidual claims ; that said labor consisted of build-

ing and improving roads and trails upon each



Mike Myntti, et dl. 17.3

(Tostimony of Frank Spoljack.)

of said mining- claims, dredge niiiiiii.i;- witli a

steam driven di*ed<;(», eleai'ini;" ground U)V dredg-

ing' puri)oses, cutting- and hauling moi-e than

1,000 cords of wood for mining purj)()ses, name-

ly fuel for said dredge, repairing living houses,

bunkhouse, messhouse and machine shop, pros-

pecting on said claims, and doing various other

labor for the improvement and development of

all of said mining claims as a dredge mining-

unit; that said labor was performed by the

above mentioned Ganes Creek Dredging

Com- [104] i)any and constitutes the annual

assessment work for all of the aforesaid mining

claims for the above stated period, in accord-

ance with the requirements of law.

''GANES CREEK DREDGING
COMPANY,
By Frank Speljack,

Co-partner and Co-operator.

''Subscribed and sworn to before me on July

10, 1935, at Ophir, Alaska.

[F. S. C. Seal] JESSIE M. HOWARD,
U. S. Commissioner and ex officio Notary

Public.

"Filed for record at the request of Frank

Speljack on July 10, 1935 at 11:01 P. M. and

recorded at page 154, Volume 2, Imioko Rec-

ords, Alaska.
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'^I hereby certify that the foregoing is a true

and correct copy of the original record thereof,

made August 8, 1935."

[U. S. C. Seal] JESSIE M. HOWARD,
U. S. Commissioner for Innoko Precinct,

Alaska."

(Affidavit of Aimual Labor for 1936-1937,

marked

PLAINTIFF'S EXHIBIT F,

and is in words and figures as follows:)

"AFFIDAVIT OF ANNUAL LABOR,
1936-1937

''Territory of Alaska, Fourth Judicial Division,

Innoko Precinct—ss.

"Frank Speljack, being duly sworn, deposes

and says:

"I am one of the co-partners in and of that

certain co-partnership known as the Oanes

Creek Dredging Company, entered into and ex-

isting between Frank Speljack, Peter Mesich,

John Repo and Mike Myntti, all of ophir,

Alaska, and I am qualified and authorized to

make this affidavit in behalf of myself and my
said co-partners.

"That said Ganes Creek Dredging Company

is operating a dredge on Ganes Creek, a tribu-

tary of the Innoko River, in the Innoko Pre-
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cinct, Fourth Judicial Division, "I'ci'i-itory of

Alaska, and is holding the following named

placer mining [105] claims, partly by virtue of

ownershij) and partly by lease as a dredge min-

ing imit for dredging purposes, to wit

:

"Discovery, No. 1 Above Discovery, No. 2

Above Discovery, No. 3 Above Discoveiy, No.

4 Above Discovery, No. 5 Above Discovery,

Baumeister Bench, R. L., No. 6 Above Discov-

ery Fraction, Minnesota Bench, No. 6 Above

Discovery, Nos. 6 and 7 Above Discovery Asso-

ciation L. L., No. 7 Above Discovery, creek

claim. No. 1 Below Discovery, No. 2 Below^

Discovery, No. 3 Below Discovery, Nos. 4 and

5 Below Discovery Association, No. 6 Below

Discovery, No. 7 Below Discovery, No. 1 Below

Discovery Left Limit Side Claim, No. 1 Above

Discovery Left Limit Side Claim, No. 1 Potosi,

Three Corner Fraction, Meyer (Meier) Bench,

Nugget Bench, No. 1 Mmn Gulch, Gallagher

Association, Gmnboot Association, Betty Lou

Association, Minnie Bench, Yeager Bench,

Gulch Fraction, all of Fraction between French

Hill Bench and No. Four Above Creek Claim,

all the part in the valley of the French Hill

Bench, Midnight Fraction, Rub}^ Association,

Fraction adjoining No. One Potosi, No. 2

Potosi.

"Said claims are situated on Ganes Creek,

Potosi Creek and Mum Gulch and are contig-

uous and form one mining unit.
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"That during the year from July 1, 1936 to

June 30, 1937, labor and improvements con-

sisting of cutting and hauling wood, equipping

dredge with Diesel engines and fittings, dredg-

ing and various labor in connection therewith,

amounting in value to over the reojiired assess-

ment work for said group for the year ending

June 30, 1937.

''FRANK SPELJACK,
''Affiant

"Subscribed and sworn to before me on July

22, 1937.

[U. S. C. Seal] "JESSIE M. HOWARD,
U. S. Commissioner and

Notary Public

"Filed for record at the request of Frank

Speljack on July 22, 1937 at 1:30 P. M. Re-

corded by Jessie M. Howard, [106] U. S. Com-

missioner and ex-officio Recorder.

"I hereby certify that the foregoing is a

correct copy of the original thereof recorded

at Page 263, Volume 2, Records of Innoko Pre-

cinct, Fourth Judicial Division, Territory of

Alaska, on July 26, 1937.

[U. S. C. Seal] "JESSIE M. HOWARD,
U. S. Commissioner of Iimoko Precinct, Ter-

ritory of Alaska."
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I do not know whether the Number One Below

Discovoiy, Left Liinit, Side Claim .mentioned in

rhiintift'\s Exhibit F is the claim that Mike Myntti

staked or not, and J do not know v\hen we got this

elaim. This ])aper that you have handed me is a

location notice of Mike Myntti 's No. One Above

Discovery Left Limit Side Claim. Evidently

Myntti staked that claim, but I do not know if

Ihat was staked for the Ganes Creek Dredging Co.

We didn't own that claim. According to the loca-

tion notice, Myntti owned it, and we did the work

on it, I guess, hy virtue of ownership, as one of

the partners.

(Location Notice referred to marked

PLAINTIFF'S EXHIBIT G,

and is in words and tigures as follows:)

*'No. 606 NOTICE OF LOCATION

"Notice is hereby given, that I, the under-

signed, a citizen of the United States of Amer-

ica, have located and claim for placer mining

purposes 20 acres of ground situated on Ganes

Creek, a tributarj^ of the Innoko Biver in the

Innoko Mining and Becording Precinct, Terri-

tory of Alaska, and more i)articularly described

as follows, to wit

:

''Conmiencing at the Initial Stake and stake

No. 1, which said stake is placed at and with

the upper left limit corner stake of Discovery

claim and the lower left limit corner stake of
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No. 1 Above Discovery on said Ganes Creek;

thence extending 1320 feet up stream to stake

No. 2, S. E. (^orner; thence 660 feet across the

creek to stake No. 3, S. W. Corner; thence 1320

feet down stream to stake No. 4, N. W. Corner;

[107] thence across the stream in an easterly

direction to the Initial stake and place of be-

ginning, where a location notice is posted.

"This claim to be known as and called No.

1 Above Discovery Left Limit Side Claim.

"Location made the 22nd day of September,

1936.

"MIKE MYNTTI,
Locator.

"Filed for record at the request of Mrs.

Mike Myntti on Dec. 8, 1936.

"Recorded by Jessie M. Howard, U. S. Com-

missioner and ex officio Recordec?.

"I hereby certify that the foregoing is a

true and correct copy of the original thereof

as recorded on Page 128, Volume 5 Location

Notices, Records of Innoko Precinct, Fourth

Judicial Division, Territory of Alaska, made

June 3, 1937.

[U. S. C. Seal] "JESSIE M. HOWARD,
U. S. Commissioner and Notary Public"

John Griffin's cabin was located close to the line

of No. Two Above Discovery, somewhere in the
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vinicity of the place where i have placed a cross

and the letter "C" on that map.

Redirect Examination

Mr. Clegg: At this time, your Honor, we

offer in evidence this document u])()n which the

w^itness was cross-examined, entitled—which is

an agreement between—entered into on the 15tli

day of February, 1933, by and between the

Innoko Dredging Company, a corporation, of

San Francisco, California, first party, and

Frank Speljack, Peter Mesich, John Repo and

Mike Myntti of Ophir, Innoko Recording Dis-

trict, Territory of Alaska, known as second

parties.

Mr. McGinn: We object to the introduction

of the instrmnent as a whole, if the Court

please, on the grounds that it is needlessly en-

cmnbering the record. This agreement consists

of some ten [108] pages, and is largely made

up ill specifying the terms of the lease. I

haven't any objection at all to the portion of

it that pertains to this particular part, that is,

a description of the claims, w^hicli is all on prac-

tically the first page, being admitted in evi-

dence, but w^hat useful purpose the rest of this

will serve if introduced

The Court: Was it marked for Identifica-

tion, Mr. McGinn?

Mr. McGimi: No, your Honor, it was not

marked for identification.
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The Court: I think it would be needlessly

encumbering the record.

Mr. Clegg: The purpose of my offer is to

show, at this time, that there is nowhere men-

tioned in here anything about the existence of

an alleged map of the land supposed to be sold

or anything of that nature, and merely de-

scribes all of the property therein by names of

the claims or the interests which the seller has

in them.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

(Out of hearing of Jury)

Mr. McGinn: I haven't any objection to in-

troducing that and then I will stipulate with

you in regard to that.

Mr. Clegg: It is hereby stipulated by and

between the attorneys representing the respec-

tive parties hereto, that the docmnent heretofore

offered in evidence between the Innoko Dredg-

ing Company and the defendants in this trial,

dated the 15tli day of February, 1933, heretofore

referred to in the evidence, does not contain any

reference whatsoever to any map or blueprint

or plat of any kind, upon which these claims,

])ur]xn'ted to have been agreed to be sold by

the first party to the second party, might be

identified, other than by reference to the num-

bers of the claims, and especially with refer-
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ence to Discovery Claim on said creek—T should

say, Number One Above Discovery on said

creek, Ganes Creek.

Mr. McGinn: Well, why not simplify that

by saying the only description contained in the

lease of the properties in question [109] is as

follows: That will exclude everything else and

that will show there is no reference to a map,

or anything else.

Mr. Clegg: I think we can do that. It is

further stipulated by counsel on both sides that

the only description in said dociunent is as fol-

lows: Those certain placer mining claims

Mr. McGinn: I didn't expect to gei all of

this in here. I thought it was simple. I with-

draw the stipulation.

The Court: Your stipulation is withdrawn?

Mr. McGinn: I withdraw the stipulation and

object to the offer.

Mr. Clegg: I want the record to show this

and ask the Court to mark this for identifica-

tion with a proper number.

(Above-mentioned agreement between Innoko

Dredging Company and defendants marked

Defendants' Identification ''D")

Mr. Clegg: We offer it in e\ddence on the

part of the defendants.

The Court: The offer will be rejected.

Mr. Clegg: To which we note an exception.
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(DEFENDANTS' IDENTIFICATION "D"

is in words and figures as follows:)

"This agreement made and entered into this

15th day of February 1933 by and between the

Innoko Dredging Company a corporation or-

ganized and existing under the laws of the

State of Delaware with its principal place of

business in the Alexander Building, San Fran-

cisco, California, hereinafter known as First

Party, and Frank Speljack, Peter Mesich,

John Repo and Mike Myntti of Ophir, Innoko

Recording District, Territory of Alaska, here-

inafter known as Second Parties, Witnesseth:

"That whereas, the First Party is the owner

of that certain gold dredge, its machinery,

equipment and tools and other personal prop-

erty consisting of mining machinery, equipment

and tools all of which is situated on Gaines

Creek, Innoko Recording District of Alaska,

which said property shall hereafter be spoken

of as dredge and equipment, and is also

the owner of certain placer mining claims sit-

uated on said Gaines Creek and more particu-

larly described as follows, to wit : [110]

All of Number One Above Discovery Creek

Claim

;

An undivided one-half interest in Number

Two Above Discovery Creek Claim;

All of the Baumeister Bench Claim which

adjoins Number Five Fraction Right Limit;
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All of Nnmbor Six Above Discovery Creek

Claim

;

An undivided tln'oe-oi^'hths interest in

Number Six Above Discovery Fraction

Claim;

An undivided six-sixteenths interest in

Minnesota Bench Claim;

All of Number Six and Seven Above Dis-

covery, Association Left Limit Claim;

An midivided nine-thirty-seconds interest

in Nmnber Seven Above Discovery Creek

Claim;

An midivided one-fourth interest in Num-
ber Seven Above Discovery Right Limit

Fraction

;

and the following described mining claims sit-

uated on Spalding Creek, a tributary of said

Gaines Creek, in which Lessor owns the fol-

lowing interest, to wit:

An imdivided three-fourths interest in

Nmnber One;

An undivided three-sixteenths interest in

Number Two

;

An undivided three-sixteenths interest in

Number Three;

An midivided three-sixteenths intei'est in

Number Six; and

An undivided three-fourths interest in

Nmnber Seven,

all of which said property shall hereinafter be

referred to as mining claims.
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"And Whereas, the First Party has agreed

to grant, bargain, sell, assign and transfer unto

the said Second Party said dredge and equip-

ment and said mining claims for the sum of

Twenty-five Thousand Dollars ($25,000.00)

payable upon the terms and conditions herein-

after set forth.

"Now, Therefore, This Agreement Witnes-

seth :

—

"1. That First Party for and in considera-

tion of the sum of Five Thousand Dollars

($5,000.00) to be paid by the Second Parties

to the First Party on or before May 1st, 1933,

and in consideration [111] of the payment of

the further smns of Five Thousand ($5,000.00)

Dollars on or before the 1st day of November,

1934, Five Thousand ($5,000.00) Dollars on or

before the 1st day of November, 1935, Five

Thousand ($5,000.00) Dollars on or before the

1st day of November, 1936, and Five Thousand

($5,000.00) Dollars on or before the 1st day of

November, 1937, and of the performance of the

covenants, conditions and stipulations herein-

after contained on the part of said Second

Parties to be done and performed, does hereby

give and grant unto the said Second Parties,

the exclusive right, privilege and option to pur-

chase all of the property hereinbefore described

upon the following terms and conditions, to wit

:

"(a) That upon the execution and delivery

of this agreement and the payment of said first
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sum of Five ^riiousand ($5,000.00) Dollais hore-

inbcroi-c moiitioiicd, the Second T^ai'lics sliall

be entitled to tlie sole and exclusive possession

of the mining- claims, dredge and equij)ment

hereinbefore described, and they are hereby

given and gi'anted the right to mine said min-

ing claims and also to use said dredge or equip-

ment upon said mining claims in the mining

thereof or any other mining claims contiguous

to the mining claims herein described and

ov^^ned by said Second Parties or imder lease

to them subject, however, to the royalty pay-

ments hereinafter provided.

"(b) That the Second Parties agree that

during the life of this agreement that they will

carry on mining operations in a workmanlike

and minerlike manner on said mining claims

and all such other claims where said dredge

may be used and operated as steadily and con-

tinuously as the mining season permits.

"(c) That said Second Parties will pay and

deliver to First Party or to its representative

after each and every clean-u]), ten (10%) per

cent of the gross amomit of gold or other prec-

ious minerals that may result from said mining

operations carried on by said di'edge irrespec-

tive of whether said dredge is engaged in min-

ing upon the mining claims hereinbefore de-

scribed or the mining claims owned or leased

by Second Parties or that may be o^vned by
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any other person who has permitted the Sec-

ond Parties to mine thereon. That said ten

[112] (10%) per cent hereinabove designated

is hereby spoken of as royalty.

''That in the event that First Party shall

not have a representative present upon said

ground, then Second Parties agree to transfer

said gold or other precious minerals to the of-

fice of First Party in San Francisco, California,

by the ordinary methods of transportation of

gold in the said vicinity, or may make such de-

livery thereof to such person, firm or bank as

said First Party may hereafter direct.

''(d) That it is expressly understood and

agreed that the royalty that shall be paid First

Party by the Second Parties shall be applied

upon the installment of payment next due and

payable and that in the event that said royalty

shall exceed the amount of said payment that

the surplus shall be applied upon the subsequent

payments in the order in which they become

due.

" (e) That said Second Parties shall at their

own expense keep said dredge and equipment

in good working order and condition; and shall

from time to time replace and repair all of said

parts of said dredge and equipment as may be

broken, w^orn out or damaged; and that they

will not during the life of this agreement re-
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move any paii of said dredge or equiptnciit

from said mining property excej)t for repair

withont tlic \v]-itten consent of tlie First Party,

and tliat tJicy will not assign, tiansfer, nnderlet

or j)art eitlier directly or indirectly withont

the written consent of First Party being first

had and obtained.

*'(f) That Second Parties will give to the

representative of the First Party reasonable

and timely notice of each and every clean-up so

as to enable him to be present thereat, and said

representative shall have the right and privilege

at any and all times to enter, visit and inspect

all parts of said mining claims, dredge and

equipment and to be present at each and every

clean-up from the beginning to the close of the

season including the weighing of gold and other

precious minerals that may be extracted from

said properties, and said representative is like-

wise given the privilege to pan the gravels and

inspect the ground as well as to inspect the

dredge in order to determine whether the same

is properly maintained or not. Second [113]

Parties agree that at the end of each mining

season they will furnish to First Party a draw-

ing showmg the then location of said dredge

and a statement showing the gross amount of

gold and other precious minerals mined and

extracted, as well as the number of days said

dredge operated during said mming season and

the amount of yardage mmed.
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^<
(g) That Second Parties agree that during

the life of this lease that they will do and per-

form or cause to be done and performed the

annual labor required by law to be done upon

mining claims at thier own cost and expense

and that said work shall be of sufficient quan-

tity to meet the requirements of said law. That

they will prepare and file with the Recorder of

the precinct within which said mining claims

are located all necessary affidavits and proofs

of labor setting forth the nature and kind of

work done and performed by them so as to meet

the requirements of the laws of Alaska as to

what affidavits of annual labor shall contain.

'' (h) That the royalty hereinbefore reserved

shall be paid promptly after each and every

clean-up in kind or the proceeds thereof in

money be deposited in the name of the First

Party with such person, firm or bank in the

Innoko Mining and Recording District as said

First Party may elect.

"Second Parties agree to do and perform all

the covenants, conditions and stipulations here-

in contained on their j)art to be done and per-

formed ; and that they will not do or suffer any-

thing to be done whereby said mining claims,

dredge and equipment or any part thereof shall

or may be seized, taken in execution, attached,

removed, destroyed or injured.

" (i) That Second Parties will not allow any

lien or liens for work or labor done or for ma-
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terials furnished to be created against said mill-

ing- claims, dredge and equipment as is pio-

vided in Cliaf)ter 28 of the C()mf)iled Laws of

Ahiska 1913 or amendments tliereto; oi* by

Chapter 50 of the Session Laws of 1915 pertain-

ing to liens on mining claims in behalf of labor-

ers and employees; or for injuries to employees

as is provided in Chapter 25 of the Session

Laws of Alaska [114] 1925 or any other liens

that have been or may hereafter be created to

protect laborers, employees, material men or

others for or on account of the default or omis-

sion of the employers to perform their obliga-

tions and duties.

''(j) That Second Parties agree to record

this agreement in the records of the Innoko

Recording Precinct, Alaska, and that they will,

during the life of this agreement, post and keep

posted on said mining claims, dredge and equip-

ment in three conspicuous places, written no-

tices to the effect that said First Party and said

mining claims, dredge and equipment shall not

be liable or responsible for labor done or ])er-

formed or for goods, wares, merchandise, or

materials furnished or for comj)ensation to em-

ployees for injuries sustained by them or for

any other cause. That all of said notices shall

state that this agreement is of record in the

Innoko Recording Precinct and shall give the

name of the book, the volume and page where
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the same is recorded. Second Parties agree that

they will post and keep posted on said property

as required by law any and all non-liability no-

tices that may be furnished by First Party to

Second Parties during the life of this agree-

ment.

*'(k) That said Second Parties shall keep

said dredge and equipment insured against loss

by fire with some good insurance company to

be approved by the First Party in favor of the

First Party for an amount at least equal to

the unpaid payments and will pay the premium

for such insurance as the same becomes due

and will forthwith deliver to said First Party

the policy or policies for such insurance and

the receipt for the premiums which will become

payable therefor.

"2. It is hereby expressly agreed and de-

clared that the title to and property in said

mining claims, dredge and equipment shall re-

main in First Party to and for all intents and

purposes provided, however, that the title to

the property in said mining claims, dredge and

equipment shall upon the full payment of the

sum of Twenty-five Thousand ($25,000.00)

Dollars and the charges and expenses pro-

vided [115] for herein shall become the abso-

lute property of the Second Parties and the

First Party will then execute and deliver a good

and sufficient quitclaim deed conveying to said
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Second Parties said mining- claims and a })ill

of sale transferrini? to said Second T^ai'lics said

dredge and equi})ment.

"Time is the essence of this agreemcTit and

strict performance essential.

''AH payments mentioned herein including"

royalty, unless said royalty is ])aid directly to

specified representative of First Party, shall

be ])ai(l by Second Parties to the Anglo Cali-

fornia National Bank of San Francisco through

the First National Bank of Seattle, Washing-

ton, for the credit, use and benefit of First

Party unless First Party shall hereafter direct

otherwise in writing.

"In case of the bankru|)tcy of said Second

Parties, or in case they shall attempt to assign,

transfer or mortgage said mining claims, dredge

or equipment or any part thereof without the

written consent of the First Party, or in case

said Second Parties shall make default in the

performance or shall fail to observe or shall

violate any of the terms and conditions hereof,

then said First Party may at its option declare

this agreement forfeited, terminated and ended

and of no further force and effect, in which

event all payments that shall theretofore have

been made by the Second Parties shall be re-

tained by First Party as liquidated damages.

"This agreement is personal to said Second

Parties and cannot be assigned, transferred or
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underlet in whole or in part without the writ-

ten consent of the First Party. In case of the

assigning, transferring or underletting of this

agreement in whole or in part with the written

consent of First Party, all the terms and con-

ditions hereof shall be binding upon the said

assignees, transferees or the lessees the same as

though they were parties hereto.

"This agreement is not to be altered or

changed except with the written or telegraphic

approval of both of the parties hereto.

"That for the purpose of serving any notice

which may be required hereunder, the address

of First Party shall be, "c/o J. R. Mur-

phy, [116] Secretary and Treasurer of Innoko

Dredging Company, Alexander Building, San

Francisco, California, and the address of Sec-

ond Parties shall be Ophir, Alaska. That said

addresses are to continue until written notice

of changes of address shall be given. Notice by

telegram shall be deemed written notice within

the meaning of this contract.

"Any violation of the terms of this agreement

herein contained by Second Parties to be kept

and performed, shall, at the option of the First

Party be grounds for forfeiture and termina-

tion of the rights of the Second Parties here-

under and any acquiescence in, or consent to the

violation of any of the terms of this agreement

by First Party shall not be considered as First
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l^arty's consent to any sul)s(Hiuont siinilai- vio-

lation.

''If said Second l*arly shall Tail to make said

purchase price payments hereinbefore men-

tioned including royalty payment at tlu^ time

and in tlic maimer lua-einbefore specified, or

shall in any respect fail to keep or fulfill any

or all of the terms or conditions herein ex-

pressed or im])lied, then and in that event, said

First Party may at its option declare this agree-

ment forfeited, void and of no further effect;

and it shall be lawful for said First Party, with

or without process of law, and without notice

to said Second Parties, to enter upon and de-

mand possession of said mining claims, dredge

and equipment and dispossess all persons occu-

pying the same. In the event of said forfei-

ture or termination of this agreement for any

cause. Second Parties hereby agree to surren-

der, yield and deliver to First Party its suc-

cessors or assigns, quiet and peaceful posses-

sion and enjoyment of said mining claims,

dredge and equij)ment and all buildings and

improvements thereon or therein, including all

tools and equipment that may be used in con-

nection with said dredge (as well as any that

may have been purchased by the second

parties) in good order and condition and ready

for immediate continued operation without de-

mand or further notice. And in the event said
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dredge and equipment shall at the time of said

forfeiture or termination of this agreement be

not upon the mining claims of First Party,

but [117] shall be located on mining claims be-

longing to or under lease to Second Parties,

then First Party is hereby given the right and

privilege to allow said dredge and equipA^ent

to remain upon the same ground for a period

of 10 years free of all charge and rental and

during said period First Party shall be entitled

to enter upon said mining claim or claims upon

which said dredge is located, for the purposes

of erecting storage or buildings for said equip-

ment and for the purpose of protecting and

maintaining said dredge and equipment, and

maj^ for said purpose keep a watchman thereon.

And said Second Parties do hereby give and

grant unto the First Party the right and privi-

lege (in the event that said First Party desires

to dredge through the mining claims of Second

Party, or any mining claims under lease to

them, in order to remove and place said dredge

upon its own ground or the ground of others)

to dredge a way of convenient width and depth

through said mining claims owned by said Sec-

ond Parties or which may be under lease to

them; and First Party shall retain all gold or

other precious minerals mined from said min-

ing claims for the purpose of removing said

dredge as liquidated damages save and except
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that it shall account to any LessoT f'oi- i-oyalty

that may Ix' due liim under llic terms of* any

lease ^I'^^i^ted to said Second l^arties.

"This agreement shall extend to and bind the

heirs, executors, administrators, successors and

assigns of all of the parties hereto.

"In witness whereof said First Party, pur-

suant to a resolution duly adopted by the Board

of Directors of said First Party by and through

its President and Secretary, do hereby sign the

name of said corporation by him as President

and the Secretary does hereto attach the seal

of said corporation in attestation thereof, and

the same Second Parties do also place their

hands and seals the day and year first herein-

before written.

[Seal of Corporation]

INNOKO DREDGING COMPANY,
By W. W. JOHNSON,

President,

By J. R. MURPHY,
Secretary.

First Party.

"Witnesses to the Signature of First Party

H. LEEPER (Seal)

A. THOMAS MURPHY (Seal) [118]
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FRANK SPELJACK,
JOHN REPO,
MIKE MYNTTI,
PETER MESICH,

Second Parties.

''Witnesses to the Signature of Second Parties

MATTI KIVI (Seal)

GEORGE KANGAS (Seal)

''State of California

City and County of San Francisco.—ss.

''On this 28th day of March, in the year One

Thousand Nine Hundred and Thirty Three be-

fore me, J. G. Roberts, a Notary Public, in and

for the City and County of San Francisco, State

of California, residing therein, duly commis-

sioned and sworn, personally appeared W. W.
Johnson and J. R. Murphy, known to me to

be the President and Secretary of the Corpora-

tion described in and that executed the within

instrument and also known to me to be the per-

sons who executed the within instrument on

behalf of the Corporation therein named, and

acknowledged to me that such Corporation exe-

cuted the same.

"In witness whereof, I have hereunto set my
hand and affixed my official seal in the City and

County of San Francisco, the day and year in

this certificate first above written.

[Seal] J. G. ROBERTS,
Notary Public in and for tlie City and County

of San Francisco, State of California.

My commission expires October 29, 1933.
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''United States of America,

Territory of Alaska,

Innoko I*i'(H*inct, 4tli Div.—ss.

''This is to certify, that on tins 1st day of

May, 1933, before me the subscriber, a United

States Commissioner in and for the Territory

of Alaska, residing at Ophir, therein, personally

appeared Frank Speljack, John Repo, Mike

Myntti and Peter Mesich, to me known to be

the persons described in and who executed the

within instrument by subscribing their names

thereto as Second Parties, and they severally

acknowledged to me that they executed the same

as their free [119] and voluntary act and deed

for the uses and purposes therein mentioned

and set forth.

"In witness whereof, I have hereunto set my
hand and affixed my official seal the day and

year in this certificate first above written.

[Seal] "CHRISTIAN BOLGEN,
United States Commissioner."

"Filed for record at the request of John

Repo May 1st, 1933, 4 :30 P. M. and recorded at

Page 379, Vol. 3, Mislns. Records of Imioko

Rec. Precinct 4tli Division, Territory of Alaska.

"CHRISTIAN BOLGEN,
Recorder. '

'

With reference to a stake on Ganes Creek in the

locality of where Stake No. 3 of the Yeager Bench,
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as shown on Plaintiff's Exhibit C, would be, I don't

know anything about those stakes on that claim.

Since I have been on Ganes Creek I have never seen

any claims designated "Minnie Bench", "Gulch

Fraction", and "Yeager Bench" with relation to

Ganes Creek as the same are shown on Plaintiff's

Exhibit C.

The claims named in Plaintiff's Exhibit F are

contiguous and form one mining unit.

About October 4, 1936, when we closed down our

mining operations, I had a conversation with Miss

Reidy with reference to the location of the dredge.

Those present were Mike Mjnitti, John Repo, Peter

Mesich, Miss Reidy, Mr. Goebel, James J. Bock,

and myself. I told her we were through with her

ground and she said she was glad to be rid of us,

to get through with us. I said "We are through

with you. We are done. We don't want to discuss

it no more."

The hill where the Yeager Bench is located is

about 75 or 80 feet high just on the rim. I have

examined the hill on the top. There are lots of open

cuts up there, old cuts that other men have worked

on. These cuts were clearly visible in 1936. They

were well defined. We knew at the time we took

this lease of the workings on the hill where we claim

the Minnie Bench to be and we knew of the exis-

tence of a ditch above these workings. It was called

the Meyer Ditch. [120]
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iiecross Examination

I never measured the cuts up on the hill hut I

would judi»(' tliey woukl be about 100 IVct lon^' I'l-oni

where they start. 'I'here were two sets, one hjwer

bench and one still further up. There were two tiers

of open cuts. It had been mined by .John Griffin.

It was out worked out uj) tliei-e. 1 was there in

the summer of 1921 when Griffin was working- up

there. He was rocking and mining in the old cuts.

I saw stakes of Miss Reidy's with flags in 1937,

tlie year Mr. Lyle was there. I did not see them there

before this lease was entered into. They w^ere put

up after that time.

JOHN YOGTOR
a witness on behalf of defendants, after being duly

sworn, testified in substance as follows

:

I have lived in Alaska for 40 years and am now-

residing at Cripple, a tributary of the Innoko River.

I first went to Nome and then I went to Ganes

Creek in the spring of 1907, and stayed there ten

years. I was prospecting and mining and am now
engaged in the mercantile business.

I know a point on the right limit of Ganes Creek

known as the Gulch Fraction. I was mining right

at the mouth of the gulch on Gulch Fraction. We
started at the mouth. We were not exactly at the

mouth but a little ways up there where we had

drainage. At that time I lived on the Yeager Bench
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and lived there seven years. I purchased a third

interest in Gulch Fraction from Andrew Yeager,

who owned Yeager Bench, in the winter of 1910 and

stayed there seven years after that. I mined on

Five Below for three years to 1920.

During that period I was acquainted with the

Minnie Bench placer claim. I know where the in-

itial stake of the Minnie Bench was. It was at the

mouth of Gulch Fraction. I know it was the initial

stake of the Minnie Bench because I saw it there

myself when the markings were on it. The initial

stake was at the lower corner [121] of the claim

and the claim would be upstream in a southerly

direction. It was supposed to be 1320 feet long.

I saw the southwest corner stake too. It was a

hewed tree cut down. It was about 250 or 300 feet,

something like that, out on the flat. From that cor-

ner the claim ran in a kind of easterly direction

up the hill on the bencli 660 feet. I was familiar

with the stake up on the hill too. It was a little

tree cut down and squared. There was quite a

bunch of timber there at that time. From that post

the line ran in a northerly direction along the hill

going downstream. I was familiar with that north-

east corner post too at the time I lived there. It

was a little spruce tree that was cut and squared

the same as the rest of them. I saw it often. From

that stake the claim ran in a westerly direction to

the initial stake at the mouth of Gulch Fraction.
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^riie (iiilcli Fraction was on llic North side; ican

Oil tJw North side of the Miimie Ucnch. It was

about 200 feet in width. I was familiar with the

stakes of tliat Fraction. ^Hie initial stake was at

tlie mouth of tlie i;iih*li alongside the initial stake

of the Minnie Jiench. From there the; chiiiTi lan in

a Southerly direction 200 feet to a tree that was

squared oft* for a stake. From there the chiim ran

in an Easterly direction up over the hill again 660

feet. There was a stake there about 200 feet from

the Northeast corner stake of the Minnie Bench,

and then the line ran down to the Minnie Bench

corner, and then the line of the Gulch Fraction ran

back 660 feet in a AVesterly direction to the initial

stake. The cabin that I lived in was about 75 or

100 feet from the initial posts of the Mimiie Bench

and Gulch Fraction.

I remember the initial post of the Yeager Bench.

It was downstream 1320 feet from the initial posts

of the Gulch Fraction and Minnie Bench. From
there the claim ran in a Southerly direction up-

stream to the initial post of the Minnie Bench. The

line of the Yeager Bench went from there up the

hill 660 feet in an Easterly direction. There was

the same kind of a stake there that I have hereto-

fore described. There was scrubby timber up there,

small spruce [122] trees. From there the East line

of the Yeager Bench ran dow^nstream 1320 feet in

a Northeasterly direction to the Northeast corner

post. When I bought the claim that Northeast
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corner post was marked. Post No. 2, and the line

ran uphill 1320 feet to corner stake No. 3 and then

in a Westerly direction to stake No. 4, which was

the initial stake of the Minnie Bench—that is the

way the stakes of the Yeager Bench were marked

when I bought the claim.

I first became acquainted with John Griffin in

the Summer of 1908, when he first went to Ganes

Creek. He got there a year after I got there. I

owned a third interest in the Yeager Bench and also

the Fraction. Captain Vandall was the one who

staked the Fraction. Griffin and I worked together

one Summer on the lower line of the Minnie Bench,

up on the hill there 100 feet above the creek level.

We recovered gold from the Minnie Bench, and also

from Fraction Gulch. Our cut in that gulch was

from the mouth of the gulch going up towards the

hill. I left Ganes Creek in 1920 and I have been

back and forth there since that time.

Q. Well, were you acquainted with all—the

majority of the miners down in that mining

section, Ganes Creek? A. Yes.

Q. During the period you were down there?

A. I knew them all.

Q. You knew them all? A. Yes.

Q. State whether or not the Yeager Bench,

the Gulch Fraction, and the Minnie Bench were

well-known mining claims to the miners down

there.
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Mr. McGinn : We object to that as irrelevant

and immaterial to any issue in this case.

The Court: Objection sustained.

Mr. Cle^-.i^' : We note an exception.

Q. State wliat the g'eneral reputation was,

amongst the miners, of these claims named the

"Minnie Bench", Gulch Fraction", and the

*'Yeager Bench" as to having* well-defined

boundaries. [123]

Mr. McGinn : Same objection.

A. Well, it was know-n

The Court: Don't answer. Objection sus-

tained.

Mr. Clegg: We note an exception.

I did some w^ork for A. R. Thorne and Archie

Higgins in the Fall of 1919 cutting end lines be-

tween the claims on Ganes Creek from Twelve

Above to Three Below. They promoted a dredge

there. The people they first got to mine used a

dredge there but they didn't mine with a dredge

there themselves. I cut the end lines of the Minnie

Bench for them from corner stake to corner stake.

The fact of the matter is there was no cutting of

lines to do there on the benches at all. There was

nothing to cut out. I cut out the line in the valley

for the creek claim. I cut out the end lines of No.

One and No. Two Above Discovery and of Discov-

ery. I cut the lines just big enough so you could see

from one corner to the other. Thorne was there at
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the time I was working but he was away the biggest

part of the time. He must have got back the first

part of December, 1919. I was pretty nearly

through with my work, just had three more lines

to cut, when he got back. Higgins and Thorne were

with me when I marked the corner posts and we

put up a little pole with a white flag on it. Thorne

didn't do any surveying there as far as I know.

He had no survey instruments there. I afterwards

saw a map or blueprint that purported to show

claims on Ganes Creek from Twelve Above to Three

Below. I have never seen this map marked Plain-

tiff's Exhibit C before.

Ellen Reidy came to my home on Cripple about

three years ago, 1936 or 1937, I don't exactly recall,

which was the first time I met her. She wanted

to find out the lines there of the ground up on Ganes

Creek and I described it to her the best I could.

I afterwards went up to Ganes Creek the follow-

ing Summer when she sent Oscar Winchell's plane

down there for me. I met her there on Ganes Creek

and showed her the stakes. We went down to the

corner stakes of the Minnie Bench, the Gulch Frac-

tion and the Yeager Bench, which took us about

three hours. That is all I did. We had some

talk [124] there about these stakes and I told her

that my trip up there was of no value to her, that

the information I give her was not any good to her.

She didn't say much of anything. She offered to

pay me for my work but I didn't accept the money.
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Then I went back lionie by way of Takotna. Miss

Reidy went wifli nie and \ was in lier house at Ta-

kotna and slio showed nie Thome's map of Ganes

Creek. The map Miss Reidy had over there was

sometliin^- similar to this Phiintiff's Exhibit A.

Cross Examination

Ganes Creek was pretty well staked when I .i^ot

there in 1907. I stayed there until 1920 and I have

made quite a number of trips, 20 or 30, over there

since then. I wasn't on this property exactly since

1920, but I w^ent by the property, but I wasn't

around examinin^^ the stakes from 1919 until I

showed all the corner stakes of these claims to Miss

Reidy when she called me over there in 1937. In

the Spring of 1938 I went over again when Spel-

jack and the fellows sent a plane for me and I went

over there again in the Fall of 1938 for them.

I first saw the initial stake of the Minnie Bench

in 1907. It was at the mouth of that gulch. I

couldn't say exactly word for word w^hat was writ-

ten on the stake but it showed the directions and

said the undersigned claims 20 acres for mining

purposes. It said 1320 feet upstream by 660 feet.

They pointed the directions with arrows on the

stakes. They had an arrow pointing u]) the creek

1320 feet and 660 feet u]) tlie liill witli an arrow-

pointing in that direction. The initial stake would

be the Northwest corner of the Minnie Bench.

I staked some ground when I was in Nome. I

didn't stake anv claims on Ganes Creek or in that
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vicinity, but I staked lots of claims in the Innoko

Precinct prior to 1915. I was acquainted with the

custom generally followed by miners in staking

claims prior to 1915. It was the custom for center

stakes to be the initial stake but that was when they

staked associations. In single claims the [125] cen-

ter stake was not used as the initial stake.

I have examined Plaintiff's Exhibit A. Mr.

Thorne drew a map similar to that. I am positive

he had no instruments to measure these claims with

because I was there with him. He did not have the

various owners there point out their locations. All

I did was cut out the end lines of the claims, and I

did not cut the side lines. I worked cutting lines

from September to close to Christmas, 1919. I do

not believe that map is correct. North isn't up

that way. Ganes Creek runs North. It w^ould be

in that direction. Here is the mountain. The map
is twisted all over here. The claims are turned up-

side down here. Tuesday Gulch is down here at

the upper end of Minnie Bench.

I can't tell on this Plaintiif's Exhibit C where

the initial stake of the Minnie Bench is. The Gulch

Fraction don't take in any of the fiat. It's on the

hill. That is true of the Yeager Bench, and also

the Minnie Bench. Part of the Minnie Bench is in

the valley—the lower end would be 100 feet and the

u])per end would be in the valley about 275 or 300

feet. A little of the Yeager Bench would be in the

valley, about 150 or 200 feet and all the rest of it
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is u]) on tlic liill. Alxmt 100 feet of i\w (Julcli Fi-ac-

tion is in the valley.

The Minnie Hencli was 660 feet wide. I never

measured it. 'i'lie Fraction was 200 feet wide np

and down and ()60 feet wide the same as the Minnie

Bench and Yeager Bench. In some places the Yea-

ger Bench was 660 feet wide. I have been all around

the claims many times and was at all the corners

when I purchased the Yeager Bench from Andrevv^

Yeager in 1910. He was living on Yeager Bench

at that time. ^Phe initial stake of the Minnie Bench

was a squared spruce tree about four by six inches

and about four or five feet high. It had been driven

down into the bunch of stakes that was there. The

other stakes that were there were the upper corner

stake of the Yeager Bench, and One and Two Above

Discovery creek claims. [126]

Ganes Creek had two One-Aboves and Two-

Aboves, and two Threes. Yeager Bench was some-

times spoken of as No. One Above Bench. This

ma]) (Pltff's Ex. A) shows Yeager Bench in the

right location as far as the claims are concerned,

but it don't take in any of the valley. Yes, the ma])

shows that Yeager Bench takes in the valley, but I

am saying that map isn't right. Yeager Bench

doesn't take in the valley. There are two No. Ones,

No. One creek claim took in the valley and then

there is a side claim over on the West side of it,

but that was not staked there the time I was there.
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There has been no change in the location of those

claims, No. One and Yeager Bench since I was

there, absolutely no.

I mined on the Gulch Fraction and I mined with

John Griffin on Minnie Bench by hydraulicing.

Redirect Examination

Yes, I know No. Two Above Discovery creek

claim. It adjoins the Minnie Bench on the West

side and takes in the valley. It is a full-sized

claim.

HANS ERICKSON

a witness on behalf of defendants, after being

sworn, testified in substance as follows:

Direct Examination

I now reside in Elsinor, California, and have

been there, off and on, for the last 20 years. I

have been in Alaska from Nome to the Innoko

country. I was on Ganes Creek, a tributary of the

Innoko River, about 24 years. I got to Ganes

Creek about 1911 and stayed there until the Fall

of 1935. I was mining. The first year I came there

I worked on the Meyer Bench, which adjoins Min-

nie Bench and also No. Three on the right limit

of Ganes Creek, and I am familiar with Minnie

I^ench. My })roperty joined it. My neighbors, John

[127] Griffin and Sankey lived on the Minnie
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nciicli. .loliii (Jrif'fin worked foi- mo f'oi" soven years

there. 'I'lic west corner stake ol* the Meyer liciich

and llie Minnie Bench corner stake were the same.

Tli(> corner stakes of those two claims and of No.

Two ('i(H'k chum and No. Tliree were all together

lluM'c in the same place on the flat of Ganes Creek

on the right limit about 300 feet from the bluff.

The Meyer Bench claim goes right up on top of

the hill. I know very well where the Gulch Frac-

tion and Yeager Bench are. I worked down there.

The Yeager Bench comes right down to the end of

the Minnie Bench. It was a claim length from my
place. It is on the hillside. I know where the initial

posts of the Minnie Bench, Yeager Bench, and

Gulch Fraction are. The initial stake of the Yeager

Bench is about 80 feet from the gulch. There is a

fraction about 150 or 200 feet wide between the

Minnie Bench and Yeager Bench. Right in there

the river comes right up against the bluff.

John Griffin, John Vogtor, and Sankey worked

on the Yeager Bench, right on to]) of the bench.

Griffin worked off and on there for several years

until Sankey went outside, then he worked for me
six or seven years on the Meyer Bench, on top of the

hill. We recovered gold there. We had the water uj)

there from my ditch. The ditch was on the gromid

before I bought it from Meyer in 1913. It is an ordi-

nary ditch for sluicing water, two or thi'ee feet

on the top and four feet on the bottom. It was

built by Mr. Sankey, Mr. Griffin, Freddy Anderson,
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and Meyer. It runs right on top of the hill. I

was up to the workings where Griffin was working

on the Yeager Bench several times. There was a

cabin there where someone lived at the time I first

went on the creek, close to the gulch. My cabin

was on top of Meyer Bench and I lived there from

1913 to 1929 when I took over the Innoko dredge on

Ganes Creek. I leased the dredge from the owners

and when I got through work there, I turned it

over to the Ganes Creek Dredging Company when

they bought it.

Q. Do you know—during the time you were

there, were you acquainted with the majority

of the resident miners on Ganes Creek?

A. Well, all the time I was there— [128] all

the time I was there, I don't think there was

anyobdy but I know them very well.

Q. Was the location of the claim known as

the Minnie Bench well-known to the miners

down there?

Mr. McGinn: We object to this as irrelevant

and immaterial.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

A. Well, of course, that is

Mr. Clegg: Don't answer. The Court sus-

tained the objection to that question. Without

taking ui) the time of the Court, I would like

to ask the same question as to the Gulch Frac-

tion and the Yeager Bench.
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Mr. McCJiiim: Same objection.

The Court: Same iMiling.

Mr. Clegi^": We note an exception.

The nj)per corner stake of the Minnie Bench,

that is, the AVest corner out in the valley, had the

same stakes there as my claim, the Meyer Bench.

Cross Examination

The Southwest comer of the Minnie Bench and

the Northwest corner of the Meyer Bench would

be the same.

Redirect Examination

I have known Miss Ellen Reidy for four or five

years. I saw her on Ganes Creek. She came to me
about 1933 or 1934 for a little information about

the Griffin property. First she wanted me to stake

Griffin's ground. The second time Mike Roka was

with her. I was on the Pelke Ranch at the time,

next to my property on Ganes. She asked me if I

would restake Griffin's property for her, and I

said I liad to restake some of my own property

and I would do it for her. I restaked my own proj)-

erty, and Minnie Bench, Gulch Fraction, and Yea-

ger Bench. The dredge was coming downstream

and [129] I knew they wanted the lines. We just

strung the stakes up and i)ut marks on where it

was before. The Yeager Bench is right on the

bench where it always had been since I have been

on the creek. We put them right back in the same
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Creek ran East right across from the left limit

over to the right, and his cabin was above Ganes

Creek. There was an open cut up on the hill on

the Minnie Bench. I have been up there numerous

times. About 1916 the trail went up on the hill

right above the cuts, and later on it was moved down
and acrossfd the point lower down. Further up on

the hill above the cut there was a ditch. I own a

one-fourth interest in No. Two Above Discovery

and Mrs. K. S. O'Domiell owns a one-fourth.

MIKE EOKA
a witness for defendants, being first duly sworn,

testified in substance as follows

:

Direct Examination

I have lived in Anchorage, Alaska, for the past

year and [131] have been in Alaska 42 years, fol-

lowing mining. I will be 70 years old in January.

I went to Ganes Creek in August, 1906, and stayed

there 30 years. I know a place on Ganes Creek

called Gulch Fraction or Fraction Gulch. We
called it Yeager Gulch at that time. It was be-

tween Nos. One and Two Above Discovery and ran

into Ganes Creek. Henry Yeager staked Yeager

Bench. Yeager Bench was alongside of One Above

Discovery, right limit. Minnie Bench was alongside

of Two Above, right limit. Yeager Bench, Minnie
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Bench, One Above creek claim, and Two Abov(^

creek claim joined at one corner, wliei-e tliei-e were

four stakes. That comer was ri^ht in tlie i^nlch

there about 75 feet from the base of the liill. Tliose

stakes liave been there now for 32 years.

I knoAv where the upper stake of the Minnie

Bench was. Nos. Two and Three Above, Minnie

Bench, and Meyer Bench joined there. The airfield

is on Three Above. Close to the downstream end

of the airfield are the four comer stakes of Minnie

Bench, Meyer Bench, Two Above and Three Above.

I saw those stakes last Summer, I saw the stakes

in 1934 with Miss Reidy. She came to me and

wanted me to show her the stakes and we w^ent to-

gether. Those four corner stakes right by the air-

field had fallen down and were laying there in the

moss and mud and we let them lay there.

Miss Reidy and I also went down to the mouth

of Fraction Gulch, or what I call Yeager Gulch,

at the same time. There we saw the four stakes of

the Yeager Bench, Minnie Bench, Two Above, and

One Above, where they join together. We w^anted

to cross the creek to the left limit to show her the

stakes of One Above and Two Above, but there was

too much water in the river. We had no gmn boots

and we could not cross.

I know Hans Erickson. He was living in a tent

on Four Above this Smnmer. Miss Reidy and I

went to see him. He knows all the stakes and I told

him, "You better go and set the stakes u]). I have



216 Ellen Reidy vs.

(Testimony of Mike Eoka.)

no gum boots. You need gum boots to go over the

mud in the flat." He told me afterwards he had set

up the stakes that were laying in the mud in the

right place.

I went out there again with Miss Reidy and she

had another [132] man with her called Evan Jones.

At that time Hans Erickson was outside. Miss

Reidy was looking for corners of Miimie Bench,

Two Above and Three Above, the line there. We
w^ent to all the stakes. Those stakes were right

where we put them in 190i7, and the poles were

still there. We staked all the creek claims in 1907,

and put the stakes in, and the fellows came to stake

the benches afterwards. The bench stakes joined

the creek claim stakes.

Miss Reidy, Evan Jones, and I were up there

below the dredge about where the aii^tield is now,

in the middle of the Summer of 1935 or 1936, I am
not sure which. The dredge was going downstream

right in line Two and Three. Miss Reidy was talk-

ing and quarrelling. She said somebody had a stake

right in the corner there to jump the ground, a

Mrs. McKinnon, and she saw the stake there and

pulled it out and called all of us names. Evan Jones

told her, "Don't throw any stakes away", and he

took the stake and put it back. We were at the

stakes marking the corners of Two Above, Three

Above, Minnie Bench and Meyer Bench. That was

open country there. The ground was cleared out all

ready for dredging.
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After I was down there tliat day T never went

to the office of the conipanw I b(^li(^ve Miss Reidy

went to (^liailie (J(()(4)ers i)la('('. I went down with

the hoys on tlie dred.i^'e. Miss Reidy had bi-on<;}it

Evaii Jones and me out fiom Ophir that day in a

ti'uck. Frank Speljack was there but 1 didn't see

Mike Myntti there.

I saw Antone Anderson on Ganes Creek in tlie

Siunmer of 1938. Jolm Vogtor and I showed liim

the stakes. He was surveying.

Cross Examination

I jiointed out the stakes to Miss Reidy in 1934,

and pointed out the same stake to her there at the

landing tield in 1936 when I was there again. In

1934 we stood at a stake in Yeager Gulch and

pointed out to her stakes on the other side of the

valley, left limit, that is a creek claim.

Redirect Examination [133]

That was creek claim No. One Above and No.

Two Above that I just mentioned pointing out tlie

stakes of to Miss Reidv in 1934.
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A. BAHLKE
a witness for defendants, being first duly sworn, tes-

tified in substance as follows

:

Direct Examination

At the time I went to Ganes Creek on February

10, 1907, there were only the three discoverers there

—Fred Spencer, John Maki, and Mike Roka who

just testified. At that time there had been claims

staked from Five Below^ to Twelve Above. After I

arrived there I staked the mining claim known as

Two Above Discovery. This document you have

handed me is a certified copy of the location notice

I put on the claim at that time, except that my
name is spelled wrong.

(Location Notice referred to marked

DEFENDANTS' EXHIBIT 1,

and is in words and figures as follows:)

''Page 4 No. 196

"PLACER LOCATION NOTICE

"I the undersigned, a citizen of the United

States, have discovered placer gold in the

ground hereinafter described, and hereby claim

for mining purposes 20 acres situated on

Gane Creek a tributary of Innoko River in the

* * * Mining District, District of Alaska, to be

known as No. 2 above discovery and described

as follows: Commencing at the Initial Stake

which is situated on the lower end of the claim

in the centre of Gane Creek about 1320 feet
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abovo tlic n])i)(M" line of discovcrv chiirn 'I'licnce

330 feet in a AVesterly direction to stake No. 1

N. W. OornoT Tlionoe 1320 feet in a Southerly

direction to slake No. 2 S. W. Corner Thence

660 feet in a Easterly direction to stake No. 3

S. E. Thence 1320 feet in a Westerly direction

to the place of beginning, the Initial Stake

upon [134] wliieh is posted a copy of this

notice.

"This location is made this 12th day of Feby,

1907

A. BAHEKE,
Locator.

"Witness.

JOHN JVIAKE

"Recorded April 1st, 1907 11:55 A. M. by A.

Baheke. Ed. Block Dep Rec."

"CERTIFICATE

"I, W. J. Widman, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,

Territory of Alaska, do hereby certify that the

foregoing is a full, ti'ue and correct copy of

the Placer Location Notice, No. 2 above Dis-

covery, recorded in Volume 4, Placer Loca-

tions, Ganes Creek, at Page 4, Instrument Num-

ber 196, in the Office of Records at McGrath,

Alaska. This 26th day of Sept 1939.

[Seal] "W. J. WIDMAN,
U. S. Commissioner."
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a witness for defendants, being first duly sworn,

testified in substance as follows

:

Direct Examination

I have lived in Alaska 39 years. I first went to

Ganes Creek in 1908 and have been in different

places since then. However, I have lived on Ganes

Creek continuously for the last nine years and am
working on Maki Gulch, which empties into Ganes

Creek on Discovery Claim on the light limit.

I am familiar with Yeager Bench. It is one

claim length from where I am now working—1320

feet from the lower corner of Discovery to the cor-

ner of Yeager Bench. I have been up to the upper

corner of Yeager Bench, which is the lower left

limit corner—that is, the left limit of the claim

when you are walking downstream, the Northw^est

corner. There have been two stakes there to my
knowledge since 1908. They [135] are probably

about 90 feet from the base of the hill. I never

measured it. There is about 100 or 120 feet of the

claim in the valley. The rest is up in the hill. I

also know the Northeast corner. I have been to

all four corners. The Northeast corner goes 660

feet in an Easterly direction up on the bench from

the Northwest corner, from the creek. The South-

east corner of Yeager Bench is 660 feet up Fraction

Gulch, which is also the corner of Fraction Gulch.

There is also a stake of Yeager Bench where the
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nioutli of the gulch comes out into Ganes Creek.

Tliat corner is just over fiom tlie prominent bhiff,

and it is also the corner of 'i\vo Above, One A})ove,

and the lower corner of Minnie JJench. There are

hve or six stakes there.

In 1936 we set down a witness post of the Minnie

Bench at the Southwest corner. Those posts were

70 feet apart. Miss Reidy was there at the time.

Someone sent for me to put up these witness posts

and Miss Reidy had been to my cabin and was com-

ing- back when I met her. We went up to place

those posts. That post is approximately 250 feet

out in the valley from the base of the hill. The

airplane field was cut in there and when the}' leveled

it oft' those posts were not there any more.

At the instance of Miss Reidy, I attended all the

cleanups in 1936 from the time they went into the

t^round until they left it. They cleaned up every

fifteen days and Miss Reidy was always there.

The Minnie Bench jomed the Meyer Bench on the

upper end.

From the Southwest corner stake of Minnie

Bench that I spoke of at the end of the airfield,

the Minnie Bench ran from approximately 250 feet

in the valley up on the hill. That hill, I would say,

had a 60-foot elevation. I saw some stakes up

there. The last time I was up there was in 1935.

The Northeast corner stake is what I call the lower

right limit corner, but I do not know anything

about that stake.
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When defendants' dredge quit working about

October 8, 1936, it was approximately 30O feet up-

stream from the lower end of Minnie Bench, about

300 feet above this cluster of stakes at the mouth

of [136] the gulch, which were about 200, 250 feet

from the base of the hill.

Cross Examination

I first went on Ganes Creek the Summer of 1908,

looking for ground to stake between Discovery and

the mouth of Spaulding Creek. The road down

Ganes Creek passed the corner posts of these claims.

I went to Iditarod in 1909 and returned to Ganes

Creek in February, 1913, and lived for two years

on Six Above and was down in the vicinity of this

property in controversy quite a bit. I then went

to Ophir and returned to Ganes Creek in 1922

and lived at the mouth of Spaulding for eight

months. I returned next to Ganes Creek in 1930

and have lived at Maki Gulch ever since.

In 1937 Miss Reidy brought Mr. Lyle, the sur-

veyor, and Ed. Burke to my cabin and asked if I

could take care of her men. I talked to Mr. Lyle

about these stakes but I did not point out one stake

of the Minnie Bench for him. I am positive about

that. I did not point out to him the downstream

left limit corner stake of Minnie Bench to him.

These conversations all took place in my house and

I never went to the stakes with him at all. Miss

Reidy was with him in my cabin but I never went
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to tlic^ corner j)osts and I never |)()in1e(l out the

]\Iinni(^ Bench stakes to Iiini.

1 stalled Discovery Fraction in 19oG. J liad known

there was a fraction thei'e for several years. None

of the partners knew anything- a])out the fraction

until I staked it. I received in the neighborhood

of $1500.00 in royalty out of it. It has nothing to

do with tlie Yeager Bench at all. Yeager Bench

goes up on the hill.

John Orilfin and I were good friends. We ate

together and sle])t together and there was no finer

guy in the world than John Griffin. He never owned

anything in the Gulch Fraction. He never had an

interest in the Gulch Fraction. I am sure of that,

if his word was any good, but we can't go to get

him out of the grave. He owned an interest in

Yeager Bench and Minnie Bench, but I know he

liad no interest in Gulch Fraction. [137]

Redirect Examination

With reference to Discovery Fraction that I

staked, I measured the ground and saw there was

a fraction there and that is why I staked it. No-

body has ever disputed my right to it.
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a witness for defendants, being first duly sworn,

testified in substance as follows:

Direct Examination

I am a civil engineer and live in Anchorage,

Alaska. I have lived in Alaska 22 j^ears and have

been engineer for The Alaska Railroad, seven years

;

for Alaska Road Commission, 3 years ; for the F. E.

Company, 1 year; for the Palmer Colony; and 5

years of civil practice. I was also engineer for

the Grreat Northern Railroad in the states. I have

a territorial license to practice as a civil engineer.

I have a rating of junior engineer with the War
Department. I have been making surveys and de-

lineating them on maps for thirty years.

I w^as on Ganes Creek in June, 1938, to make a

survey of Ganes Creek for Frank Speljack, one of

the defendants. I made a survey of Minnie Bench,

Yeager Bench, One, Two, and Three Above. I

spent about 14 days in the field and about 8 or 10

days drawing the map. Defendants' Identification

F is the same map which I had here yesterday and

the writings on the map have been eliminated by

blacking them out in draftsman's ink. It is a map
of part of Ganes Creek which I made from field

notes and a survey of the area mapped.

That part of the map represented in green is

Ganes Creek as of July, 1938, flowing Northeast.

The area about the center of the map, continuing in

a general Northerly direction with brown dotted
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lines, indicates the dredge tailings as I found them

in July, 1938. The lines on the left hand side of

the map are contour lines [1^8] or elevation lines

representing the elevation, and represent where that

elevation is constant throughout the valley. It is the

same on the right hand side of the map. Where the

lines are close together, the valley is steeper. Where
tlic lines are farther a])art, tlie slopes are flatter.

The lines about l/l()th of an inch a])art, or there-

abouts, that run throughout the maj) on the dotted

surface represents the road that comes from Ta-

kotna and goes down through Ganes Creek. It is

on the dredge tailings here and on the side of the

bank here. 1'he area here to the left on the brown

surface is the area of tailings that was bulldozed

level to form an airplane landing tield.

There are four distinct parallelograms on the

map. The Northwest one represents the area of

what I fomid enclosed in stakes of what is called

No. One Above. The parallelogram to the right of

that represents the Yeager Bench. Below those

two parallelograms are No. Two Above on the

Southwest and Minnie Bench on the Southeast side.

The broken lines indicate the claim boundaries. I

ascertained the four corners of the four parallelo-

grams by measuring with a chain and afterwards

obtainmg the angle, with a transit, to that particu-

lar location, and I stopped at that particu-

lar location, or corner, because there were stakes

there or claim markers at those locations which
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were shown to me by Mike Roka and John Vogtor.

There is nothing on the map except objects that I

found there and were pointed out by these two men.

I had never been on Ganes Creek before and I

went there for the purpose of making a map of

this particular section. The areas marked in red

represent bench workings. They are high up on

the banks on the right limit of Ganes Creek. The

figures on the contour lines represent the elevation

above sea level. Fraction Gulch had a slight amount

of water in it at the time I was there. It ran North-

west. The line running down the center of the four

parallelograms is the dividing line between the

claims. The cross line about the center of the paral-

lelograms running East and West [139] represents

the distance and line between the stakes. The arrow

points North, the true position of the North Pole.

The little arrow represents the direction the com-

pass pointed, which is not the point of due North.

The green oblong on the map represents a pond

left by the dredge. The very small square alongside

of it represents a cabin. In the lower right hand

corner represented by a light blue surface is Tues-

day Gulch. On the right hand side of the map is

shown the old Meyer Ditch, a small green line. The

water comes from Oregon Gulch. At the top of

the map runnmg across, marked by small broken

lines, is shown the old channel of Ganes Creek.

There is no water there.
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The (ii'cen lines indicate the channel of Ganes

Creek when I was there in 1938. Tlie part of the

old channel which 1 have indicated on the ma}) is

the only part ol" the old channel that I know any-

thing abont.

Map, Defendants' Identification F, ad-

mitted in evidence and marked Defendants'

Exhibit No. 2)

Mr. Clegg: Defendants offer in evidence a

certified copy of the notice of location of the

Yeager Bench.

(It was marked Defendants' Identifica-

tion Ct)

Mr. McGinn: To which we object, if the

Court please, for the reason that this is a notice

that purports to have been filed for record in

nineteen—on May 10, 1907; that a notice of

location of itself is not evidence of any facts

stated therein; that there is no evidence show-

ing that this notice of location corresponded

with the stakes and monuments, as placed by

the locator at the time that he located the claim,

nor is it evidence of itself of any fact in regard

thereto. There is no evidence in this case to

show that the Yeager Bench, as located, as cov-

ered by this location notice, was in the same

position that it was in 1919, or 1920, or that it

was in the same position as it was filed; that

it has been a continuous [140] claim ever since
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that time would not be proven by the original

certificate of location, or would it tend to prove

that fact ; that this brings up a question that is

too remote; that the question before the Jury

is what was the Yeager Bench at the time the

boundaries of the Yeager Bench at the time

the plaintiff and the defendants in this case en-

tered into a lease, and the boundaris of 1909

or 1907 would not tend, in any way, to prove

w^hat the boundaries were at that time.*******
* * * We make the further objection, if

the Court please, that there is nothing to show

a chain of title between the title we claim and

the title they may have acquired by that cer-

tificate of location. They may have abandoned

it the same year it was located or immediately

afterwards. Merely because there was a notice

recorded at that time doesn't show that that is

the Yeager Bench, as it may have been subse-

quently changed and modified. The only way

you can prove a location of a mining claim is

to establish the stakes, and not by the record.

Mr. Clegg: We don't attempt to prove title

by offering this in evidence, your Honor. We
merely attempt to show what was located as

the Yeager Bench and known thereafter and

ever since as the Yeager Bench claim on the

right limit of Ganes Creek.
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The Court: Is IIhmc any evidence here as

to the location of that claim on :\Iay 10, 1907?

Mr. Clegg': No, sir, l)ut we have shown the

oxistonco of the stakes, to tlie best of our abil-

ity, by tliesc old-tinioTs wlio have resided down

tliere for yea is, and in the absence of any de-

scription

The Court: Well, I aui going to admit it,

subject to a motion to strike it out, Mr. McGinn.

You can su])nht your authorities later on.

(Certified copy of Location Certificate

of Yeager Bench, dated May 10, 1907,

being Defendants' Identification G, ad-

mitted in evidence and marked

DEFENDANTS' EXHIBIT NO. 3,

and is in words and figures as fol-

lows:) [141]

"Page 111

No. 430

NOTICE OF LOCATION

"I the undersigned am a citizen of the U.

S. A., have complied with the laws thereof, do

hereby after finding gold on the following de-

scribed land, claim and locate for placer min-

ing puri)oses twenty acres of land. Commenc-

ing at the Initial Stake, which is ])laced about

300 feet up in Ganes Creek from the moutli

of a little stream coming in to the said (Jain
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Creek from the East and is known on record

as Oregon Creek, thence following the valley

at the foot of the Hill on the West side 1320

feet to a post No. 2 on the S. W. Cor. post

thence going uphill or in an Easterly direc-

tion 660 feet to Cor. Post No. 3 in S. E. Cor.

Thence 1320 feet in a Northerly direction to

Co. post No. 4 in N. E. Corner, thence down

hill across stream 660 feet to the post of be-

ginning: this claim is known as the Yaeger

Bench claim and is lying and being alongside

No. 1 above discovery Creek Claim on the East

side full length adjoining said claim. This

claim also adjoins the Ophir Bench with its

eastern side line full length the Oregon Claim

of Arthur Berry in its Northern end line. This

day on the claim on Tom Gane Creek, May
10th, 1907.

NEY YAEGER,
Locator.

Wit. ( T. J. Mickle

Recorded at the request of T. J. Mickle

May 20th, 1907 at 9 :10 a. m.

Ed. Block Dep Rec." [142]

"CERTIFICATE

"I, W. J. Widman, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,

Territory of Alaska, do hereby certify that the

foregoing is a full, true and correct copy of the
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Placer Location Notice, Yaeger Bench Claim,

recorded in \'olunie 4, Placer Locations, Ganes

Creek, at Page 111, Instrument Numlx'r 4)50,

Office ol' Records, McGratli, Alaska, ^iliis 26t}i

day of Sept., 1939.

[Seal] ^'W. J. WIDMAN,
''U. S. Commissioner."

Mr. Clegg: We offer a certified copy of the

Minnie Bench placer location.

(It was marked Defendants' Identifica-

tion H.)

Mr. McGinn: We make the same objection,

if the Court please.

The Court: Same ruling as to the prior ex-

hibit.

(Defendants' Identification H was ad-

mitted in evidence, marked

DEFENDANTS' EXHIBIT NO. 4,

and is in words and figures as follows:)

''Page m
''Instrument No. 323

"PLACER LOCATION NOTICE

"The undersigned a citizen of the United

States have discovered gold in tlie ground

hereafter described and hereby claim for min-

ing purposes 20 acres : situated on Ganes Creek
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a tributary [143] of Innoko River in the Nu-

lato Mining District, District of Alaska to be

known as the ''Minnie Bench" and described as

follows : Commencing at the Initial Stake which

is No. 1 situated at the S. W. Corner of said

claim also situated at the S. E. Cro. of Creek

Claim No. 2 Above Discovery on Gane Creek,

running down stream along and joining said

creek claim on the East boundary Right limit

1545 feet in a Northerly direction to Stake No.

2 N. W. Corner thence up the hill in a Easterly

direction to Stake No. 3 N. E. Corner thence

1545 feet in a Southerly direction to Stake No.

4 S. E. Corner thence 550 feet in a Westerly di-

rection to the place of beginning. The Initial

Stake upon which is posted a copy of this No-

tice.

"This location is made this 8th day of Mch

A. D. 1907

M. F. KERSHAW

"Witnessed

J. F. BERRY

ARTHUR BERRY
E. MEIER

Locator

Agt.

'Recorded at the request of J. L. Berry

•'April 14th at 1:45 P.M.

•'Ed. Block Dep Rec."
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'^CER^riFICATK

*'I, W. J. Widman, U. S. (vommissionci- of

the Mt. McKinley Precinct, Fourtli Division,

Territory of Alaska, do lior(»})y certify that tlie

foregoing is a full, true and correct copy of* the

Pkicer Location Notice, Minnie Bench, recorded

in Volume 4, Placer T^ocations, Ganes Creek, at

Page 66, Instrument Number 323, in the Office

of Records, at McGrath, Alaska. This 26th day

of Sept. 1939."

[Seal] ''W. J. WIDMAN,
*'U. S. Commissioner."

Mr. Clegg: At this time, we ask to have

marked for identification this document which

is placer location notice of One Above, certi-

fied by the Recorder, the location notice being

dated the 14th of February, 1907.

(Certified copy of Location Notice of No. 1

Above Discovery on Ganes Creek, dated Feb-

ruary 14, 1907, marked Defendants' Identifi-

cation ''I".) [144]

Mr. McGinn: Well, we make the additional

objection, of course, to that one that it does not

tie the proi)erty to any natural object, or ]^er-

manent monument, so that it can be identified

in any way. And, of course, on all the grounds I
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have heretofore urged. I suppose that is under-

stood.

The Court: I will sustain the objection to

this. There is no natural object or permanent

monument or any identification.

Mr. Clegg: We note an exception.

Mr. Clegg : Well, at this time, we would like

to make a formal offer. (Out of hearing of

Jury) We offer to prove by the presentation of

Defendants' Identification "I", which is the

certified copy of placer location notice of the

claim called Number One Above Discovery on

Ganes Creek—Oane Creek—a tributary of the

Innoko River, Alaska, on which the witness'

name of Mike Roky appears, for the purpose of

identifying the boundaries and description of

what is known as Number One Above Discovery

on Ganes Creek, according to the witnesses who

have already testified.

Mr. McGinn: To which we object, of course.

Mr. Clegg: We ask that it be incorporated

—the notice and certificate be incorporated in

the record.

(Said

DEFENDANTS' IDENTIFICATION ''I"

is in words and figures as follows:)
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<< Pase 2:3>?-(

''No. 235

"PLACER LOCATION NOTICE
*'I, the undersigned a citizen of the United

States, liave discovered placer gold \u the

ground hereinafter described and herc^by claim

for i)lacer mining purposes 20 acres situated

on Gane Creek, a tributary of Innoko River in

the . . . mining district, District of Alaska, to

be known as No. 1 above discovery and de-

scribed as follows

:

"Thence East 160 feet in a . . . direction to

stake No. 1 Corner

"Thence South 1320 feet in a . . . direction to

stake No. 2 Corner

"Thence West 660 feet in a . . . direction to

stake No. 3 Corner

"Thence North 1320 feet in a . . . direction to

stake No. 4 Corner

"Thence East 500 feet to the place of begin-

ning the Initial Stake upon which is posted a

copy of this notice. [145]

"This location is made this 14th day of Feby.,

1907.

T. J. MICKLE
Locator

MIKE ROKY
JOHN MAKI

'

' Witnesses

"CERTIFICATE
"I, W. J. Widnian, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,
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Territory of Alaska, do hereby certify that the

foregoing is a full, true and correct copy of the

Placer Location Notice, No. 1 above discovery,

recorded in Volume 4, Placer Locations, Ganes

Creek, at Page 23, Instrument Number 235, in

the Office of Records at McGrath, Alaska. This

26th day of Sept., 1939.

[Seal] ''W. J. WIDMAN,
'^U. S. Commissioner."

Mr. McGinn: To which we urge the same

objection. It doesn't tend in any way and

doesn't prove it is the location of the property.

We object to it upon all the grounds heretofore

assigned.

The Court: I think the United States Stat-

utes requires any certificate of location to de-

scribe the boundaries with reference to a nat-

ural object or permanent monument, and, as

this does not do that, it is inadmissible.

Mr. Clegg: Note an exception.

The Court: The offer is rejected.

MIKE MYNTTI

one of the defendants, a witness for said defendants,

being first duly sworn, testified in substance as fol-

lows:

Direct Examination

I live in Fairbanks and was a partner in the

Ganes Creek Dredging Company. I was on the

company's dredge on Ganes Creek on one occasion
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in June, 1937, wIhmi Mrs. Erie ITm-d and Miss

Reidy, plaintiff, were pi-esent. Miss Reidy talked to

me in the front part of [IKi] tlie dredge. Slie asked

me if tliat Fraction t^o (hnvii the valley—the Yeager

Bench, if that come down the valley, and I said no.

That is all we talk about. I don't remember her

asking "You see my stake out there. What do you

mean by dredging on my ground ? " or words to that

effect. If she ask me for that, I tell her we are not

dredging her ground, no.

Q. Did you say to her, at that time, "I

never said we were not on your ground"? Did

you say that ?

A. As long as she asked me for that, I tell

that all right.

Q. What?
A. We did not go on your ground.

Q. You said it wasn't her ground?

A. As long as she asked about that. She

knows that very well.

Miss Reidy was never u]) in 1936 with Mike Roka

at the cabin we used as our old offices where there

was a blue print on the wall, introduced here as

Plaintiff's Exhibit A. She was never there with

Mike Roka. I never at any time pointed to that niaj)

on the wall and said anything about Griffin's

ground.

Cross Examination

I never had a conversation with Miss Reidy and

Mrs. Hard, in substance: that she pointed out the
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lower left limit corner stake of the Minnie Bench,

and asked me how I could say we were not on

Griffin's ground, and I answered by saying "I

never said so". I never say that. That is a mistake.

Miss Reidy has been in our office many different

times. A map has been hanging on the office wall

for years and years. It was there the first time I

went there myself. It was there before I even got

there. That w^as the old office of the Innoko Dredg-

ing Company.

JOHN REPO
one of the defendants, a witness for said defendants,

being first duly sworn, testified in substance as fol-

lows: [147]

I have been in the Ophir country on Ganes Creek

about 20 years, and am one of the defendants. At

the time we signed the lease in issue in this action,

there was some talk there. Miss Reidy asked about

the doing of the assessment work for two years and

we asked for $600.00 to do the assessment work, and,

so when she went to sign the paper, so to com-

promise, we only asked for $300.00, and that is

what we were talking about. Nothing was said there

about the lines of the claims. We never had any

argument over the lines. I didn't talk much at all.

I just listened to what she was saying, what she

said about being satisfied with $300.00 on that as-

sessment work, and then signed the lease. She said
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she was satisfied. We setthul u]) witli lier wlien we

made the cleanii|) Oetober 4, 19;](), and we lold lici-

then we would be oif tlie Minnie JJeneh, and thcji

we were on onr own ground. Slie said—they had a

little talk, Frank Sj)eljack and Miss Reidy—and

she says, "I am glad of it." Speljack said the same

thing.

Cross Examination

I saw those stakes Miss Reidy put out on the

property. I don't know what she claimed. We did

the assessment work for two years. We built a road

on the Minnie Bench, from Potosi down to Tuesda}'

Gulch and right down the Yeager Bench and Gulch

Fraction. We had a lease but it was revoked. We
didn't have a lease at the time we did this work. We
sank a hole on Minnie Bench and cut the line be-

tween Yeager Bench and No. One Above, and then

we hauled wood. We had three men cutting the line,

quite a big line the claim length. To build that

road cost six or seven hundred dollars.

PLAINTIFF'S EXHIBIT I

admitted in evidence and is in words and

figures as follows:

^'Territory of Alaska, Fourth Judicial Divi-

sion, Innoko Precinct—ss. 'Mohn Repo, being

duly sworn, deposes and says:

''I am a co-partner in and of The Ganes

Creek Dredging Co. which consists of Peter

Mesich, Frank Speljack, John Repo and Mike
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Myntti. That the said company during May and

June, 1936, at the instance of Miss Ellen Reidy,

administratrix of the Estate of John Griffin,

deceased, did place upon the following [148]

claims: Minnie Bench, Gulch Fraction and

Yeager Bench, situated on Ganes Creek, a trib-

utary of the Innoko River, in the Innoko Pre-

cinct, Fourth Judicial Division, Territory of

Alaska; some wood and do some prospecting

thereon. That said work was of the value of

over one hundred dollars for each claim and

constitutes the annual assessment work upon

said claims for the year ending June 30, 1936.

''JOHN REPO,
Affiant.

''Subscribed and sworn to before me on Sep-

tember 29, 1936, at Ophir, Alaska.

[Seal] "JESSIE M. HOWARD,
U. S. Commissioner and Notary Public."

"Filed for record at the request of John

Repo on September 30, 1936, at 9 A. M. Re-

corded by Jessie M. Howard, U. S. Commis-

sioner and ex-officio Recorder."

"Certified a true copy thereof of the record

on Page 231, Volume 2, Records of Innoko

Precinct, Fourth Judicial Division, Territory

of Alaska, made December 6, 1936.

[Seal] JESSIE M. HOWARD,
"U. S. Commissioner."
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Pliiiiitiff's Exhibit 1 is the affidavit i filed i"or

this year. We |)ut on between 1200 and 1300 cords

of wood on tliose claims that year. We didn't place

any on the Gulch Fraction because we couldn't get

in there. We prospected on Minnie Bench. The

lease had been promised us by Miss Reidy. I don't

know anything about Mrs. McKinnon's relocation

of this property because I was outside that Sum-

mer.

Redirect Examination

We did not have a lease at the time mentioned by

Mr. McGinn but we were promised one by Miss

Reidy. The time we had this first lease, she can-

celled that lease and so she promised us the same

lease as we had it already as soon as she could get

the clearings from Sankey's estate, so we done the

work. I seen Miss Reidy in Takotna [149] in the

Fall, and she say, ^'You go ahead and put on the

w^ood like you working your ow^n ground." And so

I went on the creek and see the boys, and I went

outside, and then I go see Miss Reidy, and I said,

*'How you going to place wood on the ground?"

And she said, ''You are promised the lease", and we

go to work next spring, and so when I come back

next spring she said she hasn't got any clearings

on that estate, but you can go ahead and start and

she will get the lease. It is getting so far gone, it is

already passed the Minnie Bench before we get the

lease from her next year. But we went ahead and

spent the money getting our stuff ready to o])orate
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these three claims and put the wood and everything

else on before we had any written lease from her.

Recross Examination

Miss Reidy was perfectly satisfied to have us get

off her property in the Fall, October 4, 1936, when

we made the last cleanup—that is what she said.

CHARLES HOLKY
a witness for defendants, testified in substance as

follows

:

I have already testified for plaintiff. Mr. McGinn

asked me about the value of gold mined by my com-

pany after wx took the properties over from the

Ganes Creek Dredging Company, and I told him I

had some memorandum at my hotel on that subject

and was willing to produce it, but he didn't ask me
to bring it.

Q. Can you tell the Court and Jury what

was taken out, approximately, using the aver-

age square foot of production of gold by your

company on Ganes Creek after you took over

from the Ganes Creek Dredging Company?

Mr. McGinn: If the Court please, we object

to that. While that may be proper evidence to

be introduced by the plaintiff [150] in this case,

because we haven't the means of ascertaining

the correct amount that was taken out, yet the
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defendants can't resort to testimony of that

kind because they have it in Ww'w ])o\ve7- to

show the exact amount.

Mr. Clegg: We lia\e no sucli j)()\ver. They

never kept a record of such things.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

HAROLD BYRD
a witness for defendants, being first duly sworn,

testified in substance as follows

:

Direct Examination

I am in the ))usiness of accountancy with the firm

of Kelly & Byrd in Fairbanks, Alaska. I audit

books of account and make reports of my audits.

Q. I will ask you if you have examined the

books of the Ganes Creek Dredgmg Company,

the defendants in this action, submitted to you,

which include a day book, a ledger, and a jour-

nal for the years 1936 and 1937 ?

A. The journal and the ledger, yes sir.

Q. The ledger and the journal. When did

you make the examination ?

A. Last Friday and Saturday.

Q. What was the purpose of the examina-

tion?

A. The purpose was to review the transac-

tions concerning gold recovered in theii* dredg-
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ing operations and sent to the bank and cer-

tain distributions of that gold.

Q. Especially with reference to royalties

paid ? A. Yes.

Q. To the plaintiff in this case, Miss Reidy?

A. That is right.

Q. How did you find the books?

Mr. McGinn: Well, what do you mean,

''How did you fmd the [151] books?" They

gave them to him, I suppose.

Q. How were they kept from the standpoint

of an accountant?

Mr. McGinn: We object to that as immate-

rial, if the Court please. The books, of course,

are not in evidence, and any summary w^ouldn't

be evidence in the case. It is all hearsay. He
can't make a statement from the books. They

are not introduced in evidence.

The Court: Objection sustained.

Mr. Clegg: We note an exception. Your

Honor, the Jury cannot take the books and see

how the things stand from the entries made in

them.

Q. I will ask the witness this question. As-

suming these entries to be correct, what do the

books show as the total production of gold by

the Ganes Creek Dredging Company in the

year 1936 on Ganes Creek?

Mr. McGinn: To which we object, because it

is assuming something not in evidence in the
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case, that these books are correct, or do show

correctly the amount of gold produced.

The Court : Tliere is no dispute about 19;](j

in this case.

Mr. Clegg: I didn't consider there was,

your Honor, but Mr. McGinn refers to this

proposition of assessment work that has been

long since settled.

Mr. McGinn: I don't see where it has been

settled. Far from it.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

Mr. Clegg: The Defendants rest their case

in chief, your Honor.

The Court: I just wish counsel would look

into and give me the benefit of their investiga-

tion as to how the Recorder, or Commissioner,

for the Mt. Mclvinley Precinct has any records

with reference to Ganes Creek. I had the idea

that Ganes Creek was in tlie Innoko Precinct.

[152]

Mr. Clegg: It was in the Second Division,

as I understand it, at time these notices were

recorded.

Mr. McGinn: These records are not in the

possession of the Innoko Precinct?

Mr. Clegg : No, they are in the possession of

the commissioner at McGrath.
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Mr. McGinn: But do they belong there?

Mr. Clegg: I don't care where they belong.

That is where they are now.

The Court: I don't think the certificate by

the wrong commissioner would be at all proper.

I want an investigation. I want you to show he

was the proper commissioner.

Mr. Clegg: Counsel didn't raise that ques-

tion at all.

The Court: I know, but I have to look at

that too. If it is not properly certified, it is

immaterial and the objection sustained to it.

That has to be taken into consideration.

Mr. Clegg: If it can be shown that these

original records, in the office where they might

be supposed to be found at the present time,

were not found there on account of a fire, would

certainly authorize the introduction of these

documents, irrespective of where they were re-

corded.

The Court : I think you would have to prove

the copies. It seems to me you would have to

prove them.

(Discussion on above subject)

(Court adjourned on October 5 at 5:00 P. M.,

until 9 :00 A. M., October 6, 1939, at which time

it was reconvened)

Mr. McGinn: The plaintiff now moves that

plaintiff's Identification, or Defendants' Ex-

hibit No. 3 and Defendants' Exhibit No. 4, that

were provisionally admitted in evidence yester-
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day, be stricken from the records, for the rea-

son that it is irrelevant and immaterial to any

issue in this case; that i1 is too remote and does

not tend to prove, in an}' wa}', the bouiidaries

of tlie claim that was leased by the i)laintiff to

defendants on tlie olst day of July, 19)^6; and,

furthermore, that said certificates of lo- [lo^O

cation are not admissible in evidence for the

purpose of undertaking to prove the boundaries

of the claim, they being not a necessary part of

the notice of location required under the laws

of the United States that were existing at the

time that this action was filed. We further ob-

ject, on the ground, if the Court please, that

this notice describes the property, as being

situated on Ganes Creek, a tributary of the

Innoko River, in the Nulato Mining District,

Territory of Alaska, and a certificate is at-

tached thereto by W. J. Widman, United States

Commissioner for the Mt. McKinley Precinct,

Fourth Division, Territory of Alaska, and it

nowheres appears that he is the proper custo-

dian of these records, and, that being true, and,

as a matter of law, he is not the proper custo-

dian, any certificate by him would have no force

and effect. His certificate for this i3urpose

would be deemed that of a total stranger, and

no effect or credence could be given thereto.

We desire that these objections extend likewise

to Exhibits 3 and 4.
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The Court : The motion will be granted, and

Defendants' Exhibits No. 3 and No. 4 may be

stricken.

Mr. Clegg: We note an exception.

ROBERT LYLE

recalled as a witness for plaintiff, testified on re-

buttal in substance as follows

:

When I made a survey of Minnie Bench, Yeager

Bench, and Gulch Fraction in July, 1937, Miss

Reidy was with me and pointed out the stakes to

me. Charlie Goebel also pointed out the stakes to

me. We went down to his cabin and had quite a

long conversation with him and he described the

stakes to me. His cabin is somewhere dowTi the

creek. We walked up together and he pointed out

the Northeast corner and Northwest corner of the

Yeager Bench to me. He pointed out to me the

Northwest corner stake and this stake (indicating)

which is [154] not the Northw^est corner of the

Yeager but which he informed me was the North-

west corner. This stake is approximately 518 feet

from the Northwest corner of the Yeager. He re-

fused to go any further up the creek with me, and

so he told me about this stake here, the southeast

corner of the Yeager, and the southwest corner.

Later on he did come up the creek when I was up

here with the transit and pointed out this stake, and

he also pointed out a stake across the creek. He
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said this was the original Northwest corner of tiie

Minnie and this was the original Northeast corner

and at some later time the Gulch Fraction had been

staked oft* of the Minnie Bench and lie described

this stake in his cabin, although he didn't come up

that far.

Cross Examination

Goebel didn't point out the Northeast corner

stake of the Yeager Bench to me. He x)ointed out a

stake which he claimed w^as the Northeast corner. I

don't i-emember his exact words but the context of

his statement was that it was the Northeast corner.

What he actually said was something I can't re-

member. About the other corner that I describe as

the Northwest corner of the Yeager Bench, he told

me that was not in exactly the original position but

it was just as near as he could tell me where it was.

He told me also that it was the corner of No. One

Above and of Discovery. He also pointed out the

Southeast corner of the Yeager when he was there

at the stake and said it was the original Northeast

corner of the Minnie. He pointed out the Southwest

corner of the Yeager from the Southeast corner

from where we were standing, but he didn't go over

there. I don't remember whether he said anything

about that stake belonging to No. One Above Dis-

covery or not.

I can't tell you when we left Fairbanks to go

down there to do this surveying, either the first or

second of July. Goebel did not point out any stakes
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of the Minnie Bench to me. He described them verb-

ally but he didn't go on the ground. I don't remem-

ber saying he pointed out stakes of the Minnie

Bench.

I knew that this Yeager claim was known as the

Yeager Bench [155] claim, and I claim now that

Goebel pointed out the tract that I have displayed

on Plaintiff's Exhibit C as the Yeager Bench and

I saw that that was on the creek bed, but it didn't

occur to me or strike me as being peculiar that there

was some contradiction between the name of the

claim as the Yeager Bench and the tract that he

had indicated to me as a creek claim.

I asked him to go up with me to the Southeast

corner of the Minnie but he didn't w^ant to go. He
described where it was in Tuesday Gulch and said

there were two stakes there and the Minnie stake

was the easterly stake. I located it. There were no

markings on the stake. Mr. Goebel didn't point out

any stakes of the Minnie Bench to me. He pointed

out the four corners of the Yeager Bench.

ELLEN REIDY

the plaintiff, recalled as a witness in her own behalf,

testified on rebuttal in substance as follows

:

Direct Examination

I was with Mr. Lyle w^hen he surveyed these

three claims. Charles Goebel, in the presence of Mr.
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Lyle and myself, while we were standing at the

Southeast corner of the Yea^er Bench, as shown on

Plaintiff's Exhibit C, })ointe(l out what he said was

the Southeast corner, and he also j)ointed out what

he said was the Southwest corner. He pointed to

Corner marked No. 2 of Yeager Bench on Plain-

tiff's Exhibit C.

At the time we signed the lease at Oi)liir, 1 liad

no conversation with Mr. Repo that the value of

the assessment work done upon these claims was

$600.00 or that they would be willing to accei)t

$300.00, and that I agreed that that was satisfac-

tory. There was no conversation about the $300.00

or $600.00 or any conversation on the subject of

assessment w^ork. [156] I had no conversation with

Mr. Repo or with any other member of the Ganes

Creek Dredging Company in regard to doing as-

sessment work upon that property for the year

July 1, 1935, to July 1, 1936.

Q. State whether or not you ever author-

ized any member of the Ganes Creek Mining-

Company to do the assessment work on this

property. A. I did.

I think I have seen Hans Erickson twdce aromid

—once in Takotna and once in Ganes Creek. I

never employed him or authorized him to put in

stakes, establish the stakes, or corners of the Min-

nie Bench, Yeager Bench, or Gulch Fraction. I

never agreed to pay him anything for such kind of
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work. For two years he was trying to force the pay-

ment of $20.00 but I didn't know what it was for.

I never paid him anything. If he fooled around with

the stakes I didn't know anything about it.

I never had any conversation with Mr. Repo or

Mr. Speljack about the time the mining operations

were concluded in October, 1936, in which they told

me they were through with my ground and I replied

it was satisfactory to me and that I was glad to get

rid of them.

Cross Examination

Q. I think you testified previously in this

case with reference to the original Complaint

that you filed and swore to on the 7th of

August, 1937, did you not? A. Yes.

Q. I will show you this document here and

ask you to read that first and second paragraph.

A. A¥ell, that was

Q. Well, just answer the questions. Miss

Reidy. Now, you have read the first and second

paragraphs of the original Complaint filed in

this action on August 7, 1937. I will ask you

this question: Did you not

Mr. McGinn: We object to it, if the Court

please. This is the same matter that your

Honor moved on before when she was on the

stand, upon the question of the appointment of

[157] administrators. It is the same matter that

was ruled on, the same two paragraphs.
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Mr. Cle.i^^: YoUT Honor, 1 askod yx'T'inission

of the Court lo recall llic wiliicss I'oi' rui'llici-

cross examination, and it is pursuant to tiiat

permission that I ask this question.

The Court: What is the question you wajit

to propound to the witness?

Mr. Clegg": I want to liave this in tlie rec-

ord, your Honor, that defendants now desire to

ask the witness upon the stand, the plaintiif in

the action, the following question

:

Q. Is it not true that your first Complaint,

filed in this action, after reading the same over

on the witness stand and with which you are

now familiar, that you stated as follows:

''That at a period of time commencing

The Court: Do you want to read it to her?

Mr. Clegg : Yes, your Honor.

The Court: The objection to the question

will be sustained.

Mr. Clegg: We note an exception. Well,

may we have the Court's permission to copy in

the record the verbatim paragraphs one and

two, and so to show without reading it, the

question that I intended to propomid to the wit-

ness, and to which question the Court sus-

tained an objection?

The Court: Surely.

Mr. Clegg: (Continuing):

"I.

"That at a period of time commencing

about the year 1907, the said John Griffin
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went upon Ganes Creek, a tributary of In-

noko River in the said Division and Terri-

tory and acquired title for himself to three

adjoining mining claims called 'Minnie

Bench' R. L., the 'Yeager Bench' R. L., and

the 'Gulch Fraction' R. L. ; that thereafter

and about up to the time of his death (which

occurred [158] on the 17th day of April,

1932) the said John Griffin resided on the

Minnie Bench; that on the date of the death

of the said John Griffin he was the owner of

the said mining claims and afterwards this

plaintiff was appointed as administratrix of

the said estate and thereafter duly qualified

as such and is now the qualified and acting

administratrix thereof.

"II.

"That as such administratrix and on be-

half of the estate of the said John Griffin she

did on the 31st day of July, 1936, enter into

a lease in writing with these defendants,

mining copartners as aforesaid, for a period

of three years from its date of the three min-

ing claims described above, reserving to her-

self as royalty 10% of the first $25000.00 in

value of gold mined out and 12%% of the

values of gold realized in addition thereto a

copy of which lease is hereto attached marked

'Exhibit A' and made a i^art of this first

cause of action."



FRANK SPELJACK

OTio of tli(» (let'endaiils, i-ccalkHl Coi- ruillici- cross

examination, testified, in substance, as follows:

Further Cross Kxaniination

Plaintiff's Identification 6 is a letter, dated June

13, 1936. We merely refused to record the annual

labor. 1 stat(Hl in the letter: "Now Miss Reidy, I

want to tell you that you had better g'et a man out

here and do the annual assessment on your ground

at once, as you only have the balance of this month,

and it is therefore that I am writing this letter to

notify you in time so that you will not jeopardize

the ownership of it. There are people here who may
relocate your ground, if the annual labor is not per-

formed." [159]

Further Redirect Examination

Q. Isn't it true that you stated in the para-

graph just following the one read to you from

this letter, marked Plaintiff's Identification 6,

as follows: "We also wish to withdraw our

standing offer of a 10 per cent lease from now

on, on your property, as we have expended a

lot of money in getting ready for your ground

only to find that it was for naught '

' ?

Mr. McGinn: To which we object on tlie

grounds that it is a self-serving and not proper

cross examination, and irrelevant and immate-

rial.

The Court: Objection sustained.

Mr. McGrimi : We rest if the Court j)lease.
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CHARLES GOEBEL
a witness for defendants, testified on surrebuttal,

in substance, as follows:

I did not go with Robert Lyle to any stakes of

the Yeager Bench when he was on Ganes Creek in

July, 1937. I explained the stakes to him right there

in my cabin. I didn't go to the corner posts at all.

I did not tell him at that time in my cabin, or any-

where else, that the Northwest corner stake of the

Yeager Bench was out on the creek bed. Our con-

versation was in my office at Maki Gulch, where I

was working. I never left that office.

(Both Sides Rest)

Mr. Clegg: At this time, your Honor, we renew

our motion made at the close of plaintiff's case in

chief for an instructed verdict in favor of the de-

fendants upon all the grounds urged in said motion,

without repeating them, and upon the following

grounds : That the proof now submitted to the Court

shows an entire variation. The proof now sub-

mitted to the Court by the plaintiff shows an en-

tire variation from the pleadings in the case and it

shows that the plain- [160] tiff 's case is now claimed

to rest upon the principle that the plaintiff* and

the defendants entered into a parole agreement in

which, without any preliminary arrangements what-

soever on the part of the four defendants, members

of the Ganes Creek Dredging Company, whereby

I
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the i)laintiff claims tliat llic roui- cci-lain fla^s oi-

posts to which she waved when she was talking' with

the witness Speljack, in llie Montli of July, Ifi.'Ui,

at a j)oint below the cb-ed^e on (lanes Creek where

it was tlien workini^-, designated in tlie testimony

in evidence, as the sont Invest corner stake of the

Minnie Bench, and lliat at that time there WTre no

marks or monuments or designations of any kind

indicatmg what she claimed to be the lines of tlie

Minnie Bench ; and it is the contention of the plain-

tiff that, at that time, the defendants, through tlie

defendant Speljack, consented to that designation

and that at that time, conceding it to be true what

the plaintiff claims, that she attempted to designate

a certain tract of land which was then owned, to her

knowledge, by Nels J. Vibe, Mrs. O'Donnell, and

the Ganes Creek Dredging Company under valid

locations, and that no acquiescence, or consent, or

agreement, was had by her of said co-owners of said

tract of land, which was known as Number One

Above Discovery on Ganes Creek, and that no eon-

sent, at any time, or acquiescence was obtained on

the part of the defendants, John Repo, Mike Myntti,

or Peter Mesich, three co-owners and partners of

the partnership known as the Ganes Creek Dredg-

ing Company.

We further ask for a directed verdict, not only

on those groimds, but because of the fact that it

appears from all the testimony introduced that, at

the time of the signing of the lease upon which this

action is based, the defendants had no conscious
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apprehension whatever of the fact that they were

not leasing or accepting a lease of premises known

as the Yeager Bench, Fraction Gulch, and Minnie

Bench, which were, at that time and for thirty years

prior thereto had been, well-known in the commu-

nity amongst the miners of Ganes Creek, located

upon the right limit bench of Ganes Creek and not

upon the creek valley, and that in signing the lease

these defendants were fully aware of the locality of

what is known as the Yeager Bench, [161] Gulch

Fraction, and the Minnie Bench, and they accepted

the lease reading ''Yeager Bench", "Gulch Frac-

tion", and "Minnie Bench" with full knowledge

and belief, on the part of each of them, that the

property the plaintiff claims to have leased to them

was located on the bench ground, on the right limit

of Ganes Creek, and nowhere else, excepting the

strip of land constituting about one-third of the

Minnie Bench, which extended over the creek valley

of Ganes Creek, running from what is known in the

evidence as the common corner of the Yeager

Bench, the Gulch Fraction, and the Minnie Bench,

Number One Above Discovery and Number Two

Above Discovery creek claim on Ganes Creek, and

thence from what point, running in a southerly di-

rection to the stake which is known in the evidence

as the southwest corner of the Minnie Bench, on

the valley of Ganes Creek about 250, 275, or 300

feet in a westerly direction from the base of the hill,

opposite to that point where the stake was located,

concerning which, as shown by the evidence, the
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aT.ufiunent occurred between tlie j)laiiitiff and Frank

Speljack, ])i-i()r to the time tlie lease was entered

into, and, aFtei- such stake had been cut (h)\vii by

Mr. McGuire, who appears as a witness foi- the

plaintiff, without the knowledge, consent, or accpii-

escence of the defendants in this action.

We further ask I'oi' an instructed verdict on the

part of tlie defendants because of the fact that the

testimony, the uncontradicted testimony, shows that

all royalties claimed by the plaintiff for tlie ()i)era-

tions conducted by the defendants in the year 19136

have been fully paid and discharged and present no

issue to be determined by the jury with reference

to any operations conducted in the year 1936.

We further ask for a directed verdict on the

ground that all the evidence introduced here on the

part of the plaintiff is insufficient to establish a

parole, or any other, agreement, whereby the Jury

would be warranted in returning a verdict for the

plaintiff, with reference to the alleged tract of land

now shown on plaintiff's Exhibit '^C". [162]

We further ask for an instructed verdict in

favor of the defendants U])on the ground that at

the time this oral agreement was entered into, as

claimed by the plaintiff, that the territory, the en-

tire territory, now claimed by her as the Yeager

Bench, the Gulch Fraction, and the Minnie Bench

covers and overlaps well-known mining claims, long

established on Ganes Creek, in the Innoko Precinct,

that is to say, since the year 1907, u])on which other

various persons have since that time, they and their
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predecessors have claimed valid rights thereto by

virtue of continuous occupation and possession;

and it does not appear from any evidence that has

been introduced here that the plaintiff, at any time,

obtained the consent, acquiescence or agreement, on

the part of such owners and claimants of those

tracts, and that the rendering of a verdict in this

case as shown by the plaintiff, would overthrow all

the rights of such persons, whose names are not

now particularly known to the defendants and un-

settle the entire mining titles of the miners on

Ganes Creek.

We further request a favorable action from the

Court on this motion for the reason and upon the

ground that it appears clearly from all the evidence

in the case that the plaintiff, at no tune, attempted

to acquire any valid rights whatsoever to either of

the tracts of land now claimed by the plaintiff in

this action, as shown by plaintiff's Exhibit "C",

and that the defendants, at the time the lease was

entered into, upon which this action is based, had

no conception, idea, or belief, or notice of any kind,

that the plaintiff was either, in fact or in her own

mind, in the belief that she was leasing to them the

tracts of land now claimed by her by the evidence

presented in this case.

For all these reasons, we think the Court should

deliberate on this matter very carefully and consid-

erately and grant the motion.

In the event that the Court does not see fit to

grant this motion, under the law and the evidence,
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the dorendants move, as an alternative, that tlie

Court witlidi-aw from the jnrv all considei-atioii

[l()!i] whatever as lo llic cliai-aclcr and coihIucI of

any ope rat ions hij the defendants upon these

properties during the year 1936; that there is ab-

solutely no evidence in the ease warranting any

issue with reference to the operations of the defen-

dants in the year 1936 now before the Court and

Jury; no evidence has been introduced except evi-

dence to the effect that all royalties provided for

under the lease, upon which this action is based,

were fully paid to the plaintiff in this action at the

time of each cleanup upon the premises, during the

year 1936, at which times she was invariably pres-

ent, in company with Charles Goebel as her personal

representative and agent for that purpose.

The Court : The motion will be denied.

Mr. Clegg: We note an exception.

The defendants before the Court charged the

jury prepared and submitted to the Court certain

instructions wiiich defendants requested the Court

to give to the jury, among which requested instruc-

tions were the following:

1.

You are instructed that where adjoLning

lands are held in common by different persons,

no valid agreement can be entered into between

them defining any disputed boundary or bomi-
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daries unless by positive consent, knowledge,

and acquiescence of the respective owners of

such lands.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court.

2.

You are instructed that a verbal agreement

by one of several co-owners in a tract of land

with the owner of adjoining land to define any

disputed boundary or boundaries between such

adjoining lands is not valid or binding upon

[164] any of the parties to such agreement un-

less all of the co-owners in said adjoining lands

consent thereto.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

3.

You are instructed that before a verbal agree-

ment defining the bomidary or boundaries be-

tween adjoining lands could be entered into,

there must have been first an actual dispute in

existence with reference to such boundary or

boundaries.

which instruction the Court refused to give, to the

refusal of which the defendants then and there

excepted, and an exception was allowed.
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4.

You are instructed that a verbal agreement

between adjoining- landowners designed to es-

tablish a boundary lin(; between their respective

lands must be followed by acquiescence and

possession on the part of all of them, in ac-

cordance with said agreement.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception w^as allowed.

5.

You are instructed that even if owTiers of ad-

joining lands, between which there is a dis-

puted boundary line, agree upon a dividing line

know^ing that it is not the true line and with a

purpose of thereby transferring from one of

them to the other a body of land, which said

owners know^ that the true line does not em-

brace, such an agreement can not be enforced.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

6.

You are instructed that land can not be con-

veyed from one adjoining owner to another ad-

joining land owner by the device of changing

the marks or monuments which define any

[165] limits of said land sought to be affected

by a verbal agreement.
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which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

7.

You are instructed that no member of a

voluntary partnership consisting of four per-

sons has authority to enter into a verbal agree-

ment affecting a dividing line between the

lands of such partnership and any other per-

son claiming adjoining lands unless all mem-
bers of the partnership have actual knowledge

of such agreement and consent thereto or ac-

quiece therein.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

8.

You are instructed that the lease upon which

this action is based on the part of plaintiff fails

to describe with any certainty or particularity

whatever the alleged mining claims leased by

plaintiff to defendants. And if you find and be-

lieve from all the evidence in this case that it

was the intention of i^laintiff to lease, let, and

demise certain mining claims to defendants and

that the defendants were misled in entering

into such a lease by mistake, inadvertence, or

ignorance on their part, or on the part of

either of them, the jury should consider the
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omission of any definite or particular descrip-

tion of the lands leased in determining vvliether

or not defendants actually- knew and under-

stood the boundaries of tlie niiniiio- claims

named, but not otheiwise described, in said

lease.

which instruction the Court refused to give, to the

refusal of which the defendants then and thei-e ex-

cepted, and an exception was allowed.

9.

You are instructed that the jury should not

consider in any regard any evidence introduced

on the trial of this [166] case regarding the

operations of defendants ui)on the claims

named in said lease from plaintiff to defen-

dants for the year 1936, or concerning the

amount of gold output or recovery of gold de-

rived from said claims during the year 1936,

in arriving at a verdict in this case.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception w^as allow^ed.

10.

You are instructed that if you find and be-

lieve from all the evidence in this case that de-

fendants, during the year 1937, were not oper-

ating upon any of the mining claims named in

the lease from plaintiff to defendants upon
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which this action is founded, your verdict

should be for the defendants.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

11.

You are instructed that if you find and be-

lieve from a preponderance of the evidence in

this case that, after the execution by the parties

to this action of the lease upon which this ac-

tion is founded, the defendants did not mine

or operate upon the ground named and desig-

nated in said lease during the year 1937, and

within the boundaries of the claims designated

and named in the lease, you should return a

verdict for the defendants.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

12.

You are instructed that, according to the

issues made by the pleadings in this case, there

is no issue presented to the jury for determina-

tion regarding a boundary line or boundary

lines and you should not consider the bounda-

ries of the claims named in the lease upon

which this action is [167] founded except as

said claims are therein described.
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which instruction the Court refused to give, to the

refusal of which the defendants tlu^n and there ex-

cepted, and an exception was allowed.

Thereupon the Court instructed the jury as fol-

lows :

INSTRUCTIONS TO THE JURY
1.

You are instructed that where placer mining-

claims are leased and the lessee goes into possession

under said lease and does not surrender up such

possession to the lessor, he, the lessee, is estopped

to deny the title of his lessor to such leased prem-

ises.

So, in this case, if you should believe that a pre-

ponderance of the evidence shows that the ground

mined by the defendants in the mining season of

1937 was within the bomidaries of the mining claims

mentioned in plaintitf's Amended Complaint, as

the boundaries of said claims existed at the time

of the execution of said lease, to wit, July 31, 1936,

then you should henceforth consider said ground as

a part of the leased premises in your further con-

sideration of this case.

In deciding what the bomidaries of said leased

premises were on the 31st of July, 1936, you should

take into consideration all of the evidence admitted

in the case, includmg admissions against interest

by any of the parties as to such boundaries, if any

such admissions have been proven.



268 Elleyi Reidy vs.

If the evidence as to any of the above-mentioned

matters is equally divided or preponderates against

said area mined in 1937 being within the boundaries

of said leased premises, you should find that said

area was not within said leased premises in your

further consideration of this case. [168]

2.

If, under the preceding instruction, you find that

the groimd mined by the defendants during the

year 1937 was a part of said leased premises, you

should ascertain, by a preponderance of the evi-

dence, the value of the gold dust, and so forth,

mined and recovered from said leased premises by

the defendants during the year 1937, and you should

find in favor of the plaintiff for 12%% of said

value, together with interest thereon at the rate of

six per cent per annum from the close of the min-

ing season of 1937.

If, imder instruction No. 1, you do not find that

the ground mined by the defendants during the

year 1937 was a part of said leased premises, you

should find the issues joined in favor of the defen-

dants and against the plaintiff, except that you

should consider the question mentioned in the in-

struction following.

3.

It is admitted by the parties that from the min-

ing operations of the defendants during the year

1936 gold dust of the value of $300.00, which was

due and owing to the plaintiff as royalty, was re-
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taiiicd by the d(ireii(lauts, uiidci- llic allc^'atioii lliat

it was owing" to tlicni foi* assessment work alleged

to have been done by iJieni on said Minnie Jiench,

Guleh Fraction, and Yeag-er Bench at tlie instance

and request of the plaint iff and u{)on lier agree-

ment to })ay i'or the same.

If you believe tliat a preponderance of tlie evi-

dence in the case shows that the plaintitf authorized

the defendants to do assessment work upon said

claims, agreeing to pay for the same, and, if you

further believe that a predonerance of the evidence

shows the defendants did anmial labor ui)on said

placer mining claims in the value of $300.00, then

you should find that there is nothing due the plain-

tiff from the defendants from the mining operations

of the defendants for the year 1936. If, however,

the evidence as to any of the above-mentioned alle-

gations is equally divided or preponderates in favor

of the plaintiff, then you should find that the sum

of $300.00 is [169] due the plaintiff from the de-

fendants from their mming operations during the

year 1936, together with interest thereon at the rate

of six per cent per amium from the 4th day of

October, 1936, and such sums should be added to

the sum, if any, you fhid due plaintiff mider in-

struction No. 2.

4.

You are instructed that when the nature of a

wrongful act is such that it not only intlicts an

injury, but takes away the means of proving the

nature and extent of a loss, the law will aid a re-
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covery against the wrongdoer, and supply the de-

ficiency of proof caused by his misconduct by mak-

ing every reasonable intendment against him and in

favor of the party injured. A man who willfully

places the property of others in a situation where

it cannot be recovered, or its true amount or value

ascertained, by mixing it with his own, or in any

other manner, will consequently be compelled to

bear all the inconvenience of the uncertainty or

confusion which he has produced, even to the ex-

tent of responding for the highest value at w^hich

the property can reasonably be estimated.

In this case, if you find that a preponderance

of the evidence shows that defendants mined any

part of the leased premises during the mining sea-

son of 1937, then I instruct you that, for the pur-

pose of ascertaining the value of the total amount

of gold so mined, you will have a right to consider

all of the evidence in the case and to fix the value

of the gold mined at such sum as a preponderance

of the evidence of the case reasonably shows it to be.

4(a).

You are instructed that all questions as to the

appointment of Ellen Reidy as administratrix of

the estate of John Griffin, deceased, the authority

of Ellen Reidy to make the lease in question in this

cause and to bring this action, need not be consid-

ered by you as the same have been eliminated from

the case by the conditions arising and the decisions

of the Court relative thereto.
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5.

You are instructed as follows: [170]

1. M'hat by " prei)onderance of evidence" is

irieaiit the amount of evidence which taken on tlie

wliole produces the stronger impression upon tlie

minds of the jury and convinces them of its truth

when weighed against the evidence in opposition

thereto.

2. That you should not consider any evidence

sought to be introduced, but excluded by the Court,

nor should you consider any evidence that has been

stricken from the record by the Court.

3. That it is manifestly imi)ossible for the Court

to cover the law of this case in a few instructions

and that, therefore, you should consider all the in-

structions together and not disconnectedly.

4. That you should endeavor to agree upon a

verdict and should calmly reason with your fellows

with the view of arriving at a verdict. You should

not refuse to agree from pride of opinion, nor

should you surrender any conscientious views

founded on the evidence or lack of evidence.

6.

You are instructed that the laws of the Territory

of Alaska lay down the following general rules for

your guidance as to the value of evidence, to wit

:

1. That your power of judging the effect of evi-

dence is not arbitrary, but to be exercised with legal

discretion and in subordination to the rules of evi-

dence.
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2. That you are not bound to find in conformity

with the declarations of any number of witnesses

which do not produce conviction in your minds

against a less number, or against a presumption or

other evidence satisfying to your minds.

3. That a witness willfully false in one part of

his testimony may be distrusted in others.

4. That when the evidence is contradictory, the

finding shall be in accordance with the preponder-

ance of the evidence.

5. That evidence is to be estimated not only

by its own intrinsic weight, but also according to

the evidence which it is in the power of one side to

produce and of the other to contradict; and, there-

fore, [171]

6. That if the weaker and less satisfactory evi-

dence is offered when it appears that stronger and

more satisfactory was within the power of the

party, the evidence offered should be viewed with

distrust.

7. That oral admissions of a party should be

viewed with caution.

7.

Pursuant to the foregoing Instructions, I have

prepared three forms of verdict, which are self-

explanatory, for you to take into your jury room.

You should fill in the blanks pursuant to the in-

structions heretofore given you. You should elect

a Foreman and by him sign the verdict upon which

you unanimously agree and return it into the court

as your verdict.
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Herewith J hand you these Instructions for your

gui(huice, together witli tlie exhibits that have been

introchiced in evidence, and the pleadings in the

case, and the forms of verdict above-mentioned.

Return all of* these and the unused forms oi' verdict

into court with your verdict.

Dated at Fairbanks, Alaska, this 7th day of Oc-

tober, 1939.

HARRY E. PRATT,
District Judge.

[Title of District Court and Cause.]

VERDICT

We, the Jury, duly empaneled and sworn to try

the above-entitled cause, do, from the law^ and the

evidence therein, find in favor of the plaintiff and

against the defendant on the issues joined herein

and that there is owning to the plaint iif from the

defendants the sum of $ for royalty from

mining operations during the years of 1936 and

1937, together with interest thereon.

Done at Fairbanks, Alaska, this day of Oc-

tober, 1939.

Foreman. [172]

>
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[Title of District Court and Cause.]

VERDICT

We, the Jury, duly empaneled and sworn to try

the above-entitled cause, do, from the law and the

evidence therein, find as follows:

(a) That the plaintiff is entitled to recover from

the defendants for gold dust unlawfully withheld

from her by the defendants from mining operations

upon the leased premises during the year 1936 the

sum of $300.00; with interest thereon from October

4, 1936, at 6% per annum;

(b) That the defendants, during the mining sea-

son of 1937, did not conduct mining operations upon

the leased premises mentioned in plaintiff's

Amended Complaint.

Done at Fairbanks, Alaska, this day of Oc-

tober, 1939.

Foreman.

[Title of District Court and Cause.]

VERDICT

We, the Jury, duly empaneled and sworn to try

the above-entitled cause, do, from the law and the

evidence therein, find the issues joined in favor of

the defendants and against the plaintiif and that no

sum of money is owing from the defendants to the

plaintiff.

Done at Fairbanks, Alaska, this day of Oc-

tober, 1939.

Foreman.
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Tluit iinniediatoly after the Court had concluded

reading its instructions to tlie jury and before the

Jury retired and in their })resence, tlie defendants

objected and excepted to tlie refusal of the Court

to submit to the jury defendants' requested instruc-

tions, and objected and excepted to certain instruc-

tions given by the Court to [173] the Jury as fol-

lows:

The defendants excepted to the first paragraph

of Instruction No. 1, reading as follows

:

"You are instructed that where placer min-

ing claims are leased and the lessee goes into

possession under said lease and does not sur-

render up such possession to the lessor, he, the

lessee, is estopped to deny the title of his lessor

to such leased premises."

upon the ground that the same is speculative and

argumentative and is not supported by any testi-

mony in the case whatsoever, and does not appro-

priately advise the jury on the principle of law

involved therein, which exception was allow^ed by

the Court.

Defendants excepted to the first paragraph of

Instruction No. 1 on page 2 of the Court's Instruc-

tions to the Jury, reading as follows

:

''In deciding what the boundaries of said

leased premises were on the 31st of July, 1936,

you should take into consideration all of the

evidence admitted in the case, including admis-

sions against interest by any of the parties as
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to such boundaries, if any such admissions have

been proven."

upon the grounds that said paragraph segregates

and points out unduly any portion of the evidence

which might be construed as inchiding admissions

against interest and against any party as to such

boundaries, and is prejudicial in that regard, and is

not founded upon any direct evidence in the case

and is outside of the issues of the case as framed

in the pleadings, which exception was allowed by

the Court.

Defendants excepted to the first paragraph of

Instruction No. 2, reading as follows:

"If, under the preceding instruction, you find

that the ground mined by the defendants during

the year 1937 was a part of said leased prem-

ises, you should ascertain, by a preponderance

of the evidence, the value of the gold dust, and

so forth, mined and recovered from said leased

premises by [174] the defendants during the

year 1937, and you should find in favor of the

plaintiff for 12%% of said value, together with

interest thereon at the rate of six per cent per

annum from the close of the mining season

of 1937."

upon the ground that said paragraph assumes that

any premises were leased to the defendants and

gives that feature more prominence in the instruc-

tion than any other asserted fact in the case on
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holiali* of flic |)l;nii1i1T wliicli it is atteiiii)t('(l to ])e

proven, niid Hint it is wliolly outside of tlic issues

of tlie case us fraiuecl in the pleadings and outside

of tli(^ issu(\s as frauKMl l)y tlie evidence in the case,

if tii(U'(> were such, which ('Xcc])tion \v;is allowed

by tlu^ Court.

Defendants excepted to the secoud ijai-a^rajjli of

Instruction No. 3, reading as follows:

*'If you believe that a preponderance of the

evidence in the case shows that the plaintiff

authorized the defendants to do assessment

work upon said claims, agreeing to pay for the

same, and, if you further believe that a pre-

ponderance of the evidence shows the defend-

ants did annual labor upon said placer mining

claims in the value of $300.00, then you should

find that there is nothing due the plaintiff from

the defendants from the mining operations of

the defendants for the year 1936. If, however,

the evidence as to any of the above-mentioned

allegations is equally divided or prei)onderates

in favor of the plaintiff, then you should find

that the sum of $300.00 is due the plaintiff from

the defendants from their mining operations

during the year 1936, together with interest

thereon at the rate of six per cent per amium
from the ith day of October, 1936, and such

sums should be added to the sum, if any, you

find due plaintiff under instruction No. 2."

upon the ground that the amount of money men-

tioned in said instruction was not in issue in the
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case and that the claimed debt due by the plaintiff,

as shown by the testimony, was a debt arising, on

the [175] part of the defendants due from the

plaintiff, prior to the execution of the lease sued

upon and is improperly included by the Court in

this instruction, or in any other instruction; and

upon the further ground that said instruction is er-

roneous in that it states as follows: ''If, however,

the evidence as to any of the above-mentioned alle-

gations is equally divided or pi'eponderates in favor

of the plaintiff, then you should find that the sum

of $300.00 is due the plaintiff from the defendants

from their mining operations during the year 1936",

w^hich is an erroneous statement of the law, author-

izing the jury to find a verdict for the plaintiff if

the allegations mentioned are clearly divided be-

tween plaintiff' and the defendants, whereas the in-

struction should have stated that if such a situa-

tion arises in the minds of the jury, their verdict

should be for the defendants; and upon the further

ground that this is an action for the cancellation

of a lease and for the recovery of royalty and is

not an action to recover any debt due, or claimed

to be due, which exception was allowed by the Court.

Defendants excepted to the first paragraph of

Instruction No. 4, reading as follows

:

"You are instructed that when the nature

of a wrongful act is such that it not only inflicts

an injury, but takes away the means of proving

the nature and extent of a loss, the law will aid
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a recovery against llic wiongdoer, and sni)i)ly

the deficiency of proof caused l)v liis misconduct

by making every reasonable intendment against

liim and in favor of tlie ])arty injured. A man

who willfully j)laces the i)roperty ol' others in

a situation where it cannot be recovered, oi*

its true amount or value ascertained, by mix-

ing it with his own, or in any otlier manner,

will consequently be compelled to hear nil tlie

inconvenience of the uncertainty or confusion

which he has produced, even to the extent of

responding for the highest value at which the

property can reasonably be estimated."

u])on the following grounds: That said principle

of law, attempted [176] to be set forth, is abstract

and speculative, and is not a correct principle of

law applicable to, or raised by, the issues in this

case, either by the framed pleadings or by the evi-

dence inti'oduced; that it is highly prejudicial to

the right of the defendants herein for that reason,

and that it has no applicability whatsoever to any

of the issues in this case, which exception was al-

lowed by the Court.

Defendants excepted to the second paragraph of

Instiaiction No. 4, reading as follows:

*'In this case, if you find that a preponder-

ance of the evidence shows that defendants

mined any part of the leased premises during

the mining season of 1937, then I instruct you

that, for the purpose of ascertaining the value
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of the total amount of gold so mined, you will

have a right to consider all of the evidence in

the case and to fix the value of the gold mined

at such sum as a preponderance of the evidence

of the case reasonably shows it to be."

upon the ground that the same is a continuation

of an abstract and speculative principle of law,

having no applicability whatsoever to the framed

issues of this case, but is entirely outside of the

issues, and it is not even within the issues, if any,

framed by the evidence in the case ; that no evidence

whatsoever was introduced on the part of the plain-

tiff showing, or tending to show, what the value of

the gold mined from the alleged leased premises

in the year 1937 was, which exception was allowed

by the Court.

Defendants excepted to Instruction 4 (a), and

the whole thereof, reading as follows

:

"You are instructed that all questions as

to the appointment of Ellen Reidy as adminis-

tratrix of the estate of John Griffin, deceased,

the authority of Ellen Reidy to make the lease

in question in this cause and to bring this ac-

tion, need not be considered by you as the same

have been eliminated from the case by the con-

ditions arising and the decisions of the Court

relative thereto."

ui3on the ground that such instruction is entirely

outside of the ad- [177] mitted evidence in the case

and merely tends to confuse the jury, all evidence

in connection with said matter having been excluded



Mike Myntti, et ah 281

by 11)(» Court on llic trial, wliicli exception was al-

lowed by the Court.

Defeiulants ex('e])t(Hl to the Instructions as a

whole uj)on the ground that the instructions as

a whole do not attempt to define, in any instruction

given, tlie issues between i)laintiff and defendant

sufficiently to enable the jury to render a true ver-

dict according to the law and the evidence in this

case, and are wholly insufficient to advise the jury

upon the controlling ])rinciples of law governing

the case, and an exception was allowed by the Court.

Defendants excepted to the submission to the jury

of the form of verdict reading as follows:

"VERDICT

''We, the Jury, duly empaneled and sworn

to try the above-entitled cause, do, from the

law and the evidence therein, find as follows:

''(a) That the plaintiff is entitled to re-

cover from the defendants for gold dust unlaw-

fully withheld from her hy the defendants from

mining oj)erations upon the leased premises

during the year of 1936 the sum of $300.00;

with interest thereon from October 4, 1936, at

6% per annum;

"(b) That the defendants, during the min-

ing season of 1937, did not conduct mming op-

erations upon the leased premises mentioned in

plaintiff's Amended Complaint."

upon the ground that it does not exclude from the

findings of the jury the question of whether or not
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the defendants owe the plaintiff the sum of $300.00,

as it should do, there being no evidence whatever

on the trial of the case showing, or tending to show,

that said sum of money is any more than an alleged

debt claimed by the plaintiff which the entire testi-

mony shows was incurred by the defendants long

prior to the institution of this action, and it has

no reference whatever to any royalty due, or claimed

to be due, from any operations conducted by the

defendants, and an exception was allow^ed by the

Court. [178]

Now, therefore, in furtherance of justice and

that right may be done, defendants present the

foregoing as their Bill of Exceptions in this case

and pray that the same may be settled and allowed,

signed and certified by this Court, in the manner

provided by law.

CECIL H. CLEGG
Attorney for Defendants

Due service of the foregoing Bill of Exceptions,

by receipt of a copy thereof, is acknowledged March

23, 1940.

JOHN L. McGinn
By JULIAN A. HURLEY

Attorney for Plaintiff

[Endorsed] : Filed in the District Court Terri-

tory of Alaska, 4th Div. Mar 23 1940 John B. Hall

Clerk. Filed in the District Court Territory of

Alaska, 4th Div. May 13 1940 John B. Hall

Clerk. [179]
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[Title of District Coiiit i\\u\ Cause.]

ORDER SETTLING AND ALLOWING BILL
OF EXCEPTIONS

Be it remembered that upon this 13th day of May,

1940, the same bein^ one of the days of tlie general

February, 1940, term of this Court, tlie matter of

settling" the Bill of Exceptions in the above-entitled

cause came on regularly for hearing and the Court

being duly advised in the premises,

It is hereby ordered, adjudged, and certified as

to said Bill of Exceptions, consisting of 138 pages,

as follows, to-\vit:

(a) That the same has been filed, allowed, and

certified within the time required by law, the Rules

of this Court, and extensions of time heretofore

duly granted by this Court

;

(b) That the same contains all of the instruc-

tions of the Court given to the jury on the trial of

said cause ; that it setsiforth the exceptions taken and

reserved upon the trial and the rulings of the Court

made therein; that it contains in condensed and

narrative form, save where a proper understanding

of the questions presented requires it to be set forth

otherwise, all of the oral and documentary evidence

[180] given upon the trial of said cause which is

necessary to clearly present the questions of law

involved in the rulings to which exceptions were

reserved and errors assigned in the assignments

of error heretofore filed in this cause (save and

except Plaintiff's Exhibits "A" and "('" and De-
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fendants' Exhibit No. 2, hereinafter mentioned);

(c) That the same is hereby settled, allowed,

and signed as the true and correct bill of exceptions

of all matters and things therein' contained;

(d) That said Bill of Exceptions is hereby made

a part of the record of this cause;

(e) That this order constitute the Judge's certi-

ficate to said Bill of Exceptions and that the same

be placed by the Clerk of this Court at the end of

said Bill of Exceptions and attached to the same as

a i^art thereof;

(f) That Plaintiff's Exhibits "A" and '^C"

and Defendants' Exhibit No. 2 be, and they are

hereby, directed to be forwarded by the Clerk of

this Court to the Clerk of the United States Circuit

Court of Appeals for the Ninth Circuit at San Fran-

cisco, California, as a part of the Bill of Exceptions

in this cause for the examination and inspection

of said Circuit Court of Appeals, it appearing to

this Court that it is proper and advantageous in

this appeal that said original exhibits hereinabove

last mentioned be placed before said last named

Court for its examination and inspection. Said ex-

hibits so enumerated and to be transferred are

hereby made a part of the Bill of Exceptions herein.

Done in open court at Fairbanks, Alaska, on this

13th day of May, 1940.

HARRY E. PRATT
District Judge.

[Endorsed] : Filed May 13, 1940. [181]
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[Title of District Couil and ('aiisc]

NOTICE OF APPEAL
To t]ie Plaintiff al)ovo iiamod and to John L. Mc-

(Jinn, Iicr attorney:

Noti(*e is hereby given that the above named de-

fendants, Mike Myntti, Jolni Repo, Prank Speljaek,

and Peter Mesich, mining co-partners under the

firm name of Ganes Creek Dredging Co., hereby

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit, at San Francisco, Cali-

fornia, from the final judgment, and the whole

thereof, made and entered in this action in the above

entitled Court on the 13th day of October, 1939, in

faA^or of the above named plaintiff and against said

defendants, in which said judgment it was ordered

and adjudged that the issues in said cause are found

in favor of plaintiff and against said defendants,

and that plaintiff have and recover judgment from

said defendants for the sum of $9,675.00, with in-

terest thereon from October 13, 1939, at the rate of

six per cent per annum, together with her costs

and disbursements. Said api)eal is taken for the

purpose of having said judgment set aside and re-

versed upon the Assignment of Errors herewith

served upon you.

Dated at Fairbanks, Alaska, December 13th,

1939.

CECIL H. CLEGG
Attorney for Defendants.

[Endorsed] : Filed Dec. 13, 1939. [182]
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[Title of District Court and Cause.]

PETITION FOR ALLOWANCE OF APPEAL
The above named defendants, Mike Myntti, John

Repo, Frank Speljack, and Peter Mesich, mining

copartners under the firm name of Ganes Creek

Dredging Company, considering themselves ag-

grieved by the judgment of this Court made and

entered in the above entitled action on the 13th

day of October, 1939, in favor of the above named

l^laintiff and against the defendants aforesaid, in

which said judgment it was ordered and adjudged

that the issues in said cause are found in favor of

plaintiff and against said defendants, and that

plaintiff have and recover judgment from said de-

fendants for the sum of $9,675.00 wdth interest

thereon from October 13, 1939, at the rate of six

per cent per annum, together with her costs and dis-

bursements in the sum of $ , and having

given due notice of appeal from said judgment to

the United States Circuit Court of Appeals for the

Ninth Circuit for the reasons specified and set forth

in the Assignments of Error, filed herewith, do re-

spectfully pray that their said appeal may be al-

lowed, and that a transcript of the record, proceed-

ings and papers upon which said judgment was

made and entered be duly authenticated [183] by

the Clerk of this Court and sent to the said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California; and said de-
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fendants do CuiIIk')- pray that said jiidf^ment afore-

iiKMitioiiod he col reeled, set' aside, and i-evei'sed.

Dated a1 Fairbanks, Alaska, Deeeniber i:'>, 19:^,9.

CECIL H. CLEGG
Attorney for Defendants

[Endorsed]: Filed Dee. ll^, 19:59. [184]

[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS

Come now the above named defendants and allege

that the Judgment of the above entitled Court made

and entered in the above entitled cause on the 13th

day of October, 1939, is erroneous and unjust to

them and should be reversed, and they file with

their petition for an allowance of appeal the fol-

lowing Assignment of Errors upon which they will

rely, to wit:

1. The Court erred in denying defendants' mo-

tion to make plaintiff's Amended Complaint more

definite and certain, to which riding defendants duly

excepted, and an exception was allowed.

2. The Court erred in overruling defendants'

demurrer to ])laintiff's Amended Complaint, to

which ruling defendants duly excepted, and an ex-

ception was allowed.

3. The Court erred in sustaining plaintiff's mo-

tion to sti'ike from defendants' Answer to plaintiff's

Amended Complaint paragraphs numbered 3 and 4
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of defendants' second affirmative defense contained

in said Answer, to which ruling defendants duly

excepted, and an exception was allowed. [185]

4. The Court erred in sustaining plaintiff's De-

murrer to defendants' Amended Answer in toto,

to which ruling defendants duly excepted, and an

exception was allowed.

5. The Court erred m denying defendants' Mo-

tion for leave of Court to file their proposed Third

Amended Answer to plaintiff's Amended Complaint,

to which ruling defendants duly excepted, and an

exception was allowed.

6. The Court erred in permitting, over the ob-

jection of defendants, the introduction of any evi-

dence on the part of plaintiff, at the commencement

of the trial, the proceedings in relation thereto be-

ing as follows:

Mr. Clegg : If your Honor please, before any

questions are asked the witness, we desire, at

this time, on behalf of all of the defendants,

to object to the introduction of any testimony

on the part of this witness on the grounds fol-

lowing: That the complaint fails to state a

cause of action against the defendants ; that the

complaint states nothing at all with reference

to the capacity of the plaintiff to institute an

action of this character, and it fails to show

that she had any authority, as administratrix

of the Estate of John Griffin, deceased; that it

fails to show that she had any authority from



Mike Myntti, et dl. 289

ilic Pn)l)ate Conii- of llic Mi. McKiiilcy Vvv-

einct, where probate proceedings are now pend-

ing witli reference to tlie estate of Jolm (ii'iffin,

deceased, and that no introductoiA' Icstimony,

or evidence, has been introduced (jn behalf of

tlie j)laintiff to sliow tliat she has a right to be

in court seeking any relief whatsoever under

the complaint on file against the defendants.

The Court: Objection overruled.

Mr. Clegg: We note an exception.

7. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness Robert Lyle [186] on re-cross

examination, as to whether or not he knew anything

about where the Yeager Bench claim is actually

located, the proceedings in relation thereto being

as follows:

Q. Do you know anything about where the

Yeager Bench is actually"?

Mr. McGinn: I think that already appears

from his record. It needlessly encumbers the

record.

The Court: Objection sustained.

Mr. Clegg: We note an exception, your

Honor.

8. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness Robert Lyle on re-cross exami-

nation, as to whether or not he knew anything about
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where the Gulch Fraction is actually located, the

proceedings in relation thereto being as follows:

Q. Do you actually know anything about

where the Gulch Fraction is ?

Mr. McGinn: Same objection, if the Court

please.

The Court: Same ruling.

Mr. Clegg: We note an exception, your

Honor.

9. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness Robert Lyle on re-cross exami-

nation, as to whether or not he knew anything about

where the Minnie Bench claim is actually located,

the proceedings in relation thereto being as follows:

Q. Do you know anything about where the

Minnie Bench Claim on Ganes Creek is, in

actual fact?

Mr. McGinn: He has already testified that

his knowledge be obtained from Miss Reidy

and also from what Goebel told him.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

10. The Court erred in overruling defendants'

objection to the question propounded by plaintiff

to the witness Ellen Reidy, as a witness in her own

behalf, with reference to Plaintiff's Identification

No. 2, the proceedings in relation thereto being

as follows: [187]



Mike Myiitti, et al. 291

Q. I will ask you to examine plaintiff's

Identification No. 2 and state whether the lines

on this claim—upon this map, in regard to

Discovery Claim, West Discovery Left Limit,

Yeager Bench, No. One Above Discovery, No.

Two Above Discovery, the Minnie Bench, and

the (Julch Fraction, corresponds with the map
that }'ou saw there at that time?

Mr. Clegg: We object to that as leading and

suggestive.

The Court: Objection overruled.

Mr. Clegg: Note an exception.

A. Yes, this is. This looks like the map,

Mr. McGinn. I think this is the map.

11. The Court erred in overruling defendants'

objection to the question propounded by plaintiff

to Ellen Reidy, as a witness in her own behalf,

with reference to Plaintiff's Identification No. 2,

and in denying defendants' motion to strike the

answer thereto, the proceedings in relation thereto

being as follows:

Q. It is either that or a coi)y of it?

A. Yes.

Mr. Clegg: We object to that question and

ask that the answer be stricken out as leadins;

and suggestive.

The Court: Objection overruled. Motion

denied.

Mr. Clegg: Note an exception.
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12. The Court erred in admitting in evidence,

over defendants' objections, plaintiff's Identifica-

tion No. 2 as Plaintiff's Exhibit A, during the di-

rect examination of the witness Ellen Reidy, the

proceedings in relation thereto being as follows:

A. Well, he (referring to Mike Myntti, one

of the defendants) came up from Discovery,

like it is there, as well as I can remember, and

he put his finger right about there.

Q. Where is your finger?

A. Right on the Yeager Bench, on the val-

ley of the [188] Yeager Bench, telling me he

knew John Griffin's ground, and this w^as one

of his claims, the Yeager Bench, and told me
about the boundary line between Discovery,

and he owned half interest in Discovery.

Q. What, if anything, was said about the

Fraction and the Minnie Bench *?

A. I don't remember anything about the

Fraction. He spoke particularly of the Yeager

Bench, because it was a boundary of Discovery,

as far as I can remember.

Mr. McGinn: We offer this in evidence, if

the Court please, particularly that portion of

the, map that I have designated in the ques-

tion.

Mr. Clegg: We object to it on the grounds

that the survey upon which the alleged map
is based is not before the Court; that there is

no testimony as to what, or how, this map was
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drawn, oi' who di-cw it; niid that it shows on

its fact', under the word "legend", that the

contoui's indicated on this map are approxi-

mate only; on the further ground that it seems

to have—that it hears the initials of one Leon

M. Hall and in hrackets it says 1 -20-20 j then

it says R. M. W. 6-15-20.

The Court : Objection overruled.

Mr. Clegg: We note an exception.

The Court: It may be admitted.

(Phiintiff's Identification No. 2 marked

Pkiintiff's Exhibit ''A").

13. The (^nrt erred in rejecting and excluding

the offer of defendants to prove that at the time

of the execution of the alleged lease sued upon,

plaintiff in this action well knew she w^as not the

sole owner of the entire interest in any of the min-

ing claims claimed to have been leased by her to

defendants, the proceedings in relation [189]

thereto being as follows:

Q. Do you claim, now, that Griffin, at the

time he died, owned the entire interest in these

three claims'? A. Yes

Mr. McGinn: Just a minute. They have

taken title under this administration.

The Court: Objection sustained.

Mr. Clegg : We note an exception. We would

like to make an offer at this time. (Out of

hearing of Jury). We offer to show that, at

the time the lease herein sued ui)on was entered
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into, it was well-known to the plaintiff that

John Griffin was not the owner of an entire

interest in each of these three claims at the

time of his death and that, as administratrix

of the estate, she had control and possession

of the interest of said decedent at the time of

his death, which was as follows: Minnie Bench,

one-half interest; Yeager Bench, two-thirds in-

terest; Gulch Fraction, two-thirds interest;

and that, in spite of that knowledge, she under-

took to lease this property as property of the

Griffin estate and to insist on demanding the

entire royalty therefrom, to the prejudice of

the heirs of John Griffin's co-owner in said

claims, to wit: Mrs. Sankey Adamson, widow

of Charles Sankey, the other co-owner of these

claims.

Mr. McGinn: We object to it as immaterial.

The Court: Objection sustained; offer re-

jected.

Mr. Clegg: We note an exception.

14. The Court erred in sustaining plaintiff's

objection to the question put by defendants to the

witness, Ellen Reidy, plaintiff, on cross examina-

tion, as follow^s: "Q, Now, come down to the time

of February 6, 1936. I will ask you if that Probate

Court, by Fred King, Commissioner and Probate

Judge, did not remove you as administrator?" the

proceedings in relation thereto being as follows:
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Q. Now, you testified yesterday that you

were ai)i)ointed [190] administratrix of the es-

tate of John (jriflfin, deceased? A. Yes.

Q. Will you state the date of tlmt a|)])oint-

ment and who appointed you?

A. The—yes, in October, 1933.

Q. In October? A. October, 1933.

Q. October, 1933. By the Probate Court?

A. By the Probate Court at McGrath, by

the United States Commissioner, Fred King,

at that time.

Q. Now, come down to the time of Febru-

ary 6, 1936. I will ask you if that Probate

Court, by Fred King, Commissioner and Pro-

bate Judge, did not remove you as administra-

Mr. McGinn: We object to this, if the Court

please, as immaterial. It is wholly a collateral

issue. There is no such issue in the pleadings

in this case, and they are estopped to question

her authority, having entered into this lease

with her; she being their landlord, they are

estopped from questioning her authority to

act. The Court has ruled on that many times.

Mr. Clegg: I call your Honor's attention to

the fact that there is no allegation in the Com-

plaint that she is the duly appointed, qualified,

or acting administratrix of this estate. There

is nothing for us to deny under that state of

facts. We want to show, now, that this court,
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by this Judge that appointed her, removed her

for cause on February 6, 1936, before this lease

was executed and before anything was done

out of which this case arises.

Mr. McGinn: If the Court please, it doesn't

make a parti- [191] cle of difference whether

she was a de facto or a de jure administratrix.

They treated her as being the administratrix

of this estate, and they entered into this lease

with her and they entered into the possession

of this property, and, having obtained the pos-

session of this property by treating her as the

administratrix and having authority to enter

into the contract, the law closes their mouth

and estops them from now questioning her au-

thority to act. They can't obtain possession

under a written lease, and, having obtained

the possession, then question the authority of

the landlord to enter into that agreement. Now,

of course, furthermore the statement that she

was removed is not true. I don't see any use

in going into an issue before this Jury so as to

confuse matters. Let us confine ourselves to the

issues involved—they are intricate enough

—

and not wander off into collateral matters.

The Court: What time was this question

addressed to as to her removal?

Mr. Clegg: February 6, 1936, your Honor.

The Court : And the lease was made in July f

Mr. Clegg: Yes, Your Honor.
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The Court: Ohjoction sustained.

Mr. Clogg: 'l\) wliicli \\v note an exr'ei)ti()n.

15. 'I'lic (N)uii (M'Tod in rejecting- tlie offer of

defendants to prove that if tlic wilness Kllen Reidy

liad l)een permitted to answer the (juestion referred

to in tlie last preceding Assignment (No. 14), she

would have answered "Yes", and to prove by a

certified c()i)y of "An Order Removing Ellen Reidy,

as Administratrix, John Griffin Estate" that she

w\is removed as such administratrix on February

6, 1936, the proceedings in relation thereto being as

follows

:

Mr. Clegg: We offer to show that if the

witness were permitted to answer the question

last propounded to her by [192] counsel for

defendants that she would answer "Yes", and

in that connection w^e offer to show by a certi-

fied copy of an order made by the Probate

Court for the Territory of Alaska, Fourth

Division, Mt. McKinley Precinct, In the Matter

of the Estate of John Griffin, Deceased, that

an order entitled, "An Order Removing Ellen

Reidy, as Administratrix, John Griffin Estate",

was made, the body of which order is as follows

:

"To Ellen Reidy, Administratrix of John Grif-

fin Estate:

"According to Sections 4460-61, Compiled

Laws of Alaska, 1933, in re reports of Adminis-

trators, your last report dates from September
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1st, 1934, and ends August 31st, 1935, and was

subscribed by you on the 29th day of Novem-

ber, 1935, before Addie H. Rieck, Postmaster,

Takotna, Alaska, and submitted to this office

on December 5th, 1935, nine months after the

expiration of the time limit and your third

semi-annual report is three months overdue.

"You were notified personally to send in your

reports at the proper time, but you did not

pay any attention.

''Therefore, this Court finds that you have

been neglectfull of your duties as administra-

trix of the John Griffin Estate to submit re-

ports which are required and are in contempt

of this Court and can be punished as for con-

tempt. Therefore, this Court sees no reason

why you should not be removed and you are

hereby removed as the administrator of the

John Griffin estate and your papers revoked.

''Subscribed this 6th day of February, 1936,

at McGrath, Alaska.

"Fred King, U. S. Commissioner and ex-

officio Probate Judge.

"Seal of Probate Court, Mt. McKinley Pre-

cinct. [193]

"Filed February 6, 1936, at 6 P. M. Fred

King, Commissioner and ex-officio Probate

Judge."

Certified: "I, William J. Widman, commis-

sioner and ex-officio probate judge for the Mt.
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McKinley Precinct, Fourth Division, Alaska,

do licrcl)y certify tliat the fore^oin^ is a full,

true, and correct copy of the (n'i^inal order

rernovin<^- l^^lh'ii Reidy as adrninisti'atrix of

the John Griffin estate, as the same appears of

record in tlic office of Probate records of the

Probate (^ourt above-mentioned.

''Dated at McGrath, Alaska, this Gth day of

September, 1939.

Mr. McGinn: To which offer we object upon

the grounds it is collateral to any issue in-

volved in this case and that the defendants are

estopped by having entered into the lease to

question her authority to act, and, further-

more, that the offer does not sustain their state-

ment that she was removed in June of 1936.

The Court: The offer wdll be refused.

Mr. Clegg: To which ruling, the defendants

and each of them except.

16. The Court erred in refusing to admit in

evidence an order dated February 6, 1936, issued

by the Probate Court for Mt. McKinley Precinct,

Alaska, in connection with the removal of Ellen

Reidy, Administratrix of the John Griffin Estate,

which document is marked "Defendants' Identifi-

cation C", the proceedings in relation thereto being

as follows:

Mr. Clegg : In the same connection we would

like this document marked "Defendants' Iden-

tification 'C " on the same subject.
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(DEFENDANTS' IDENTIFICATION 'C'
being in words and figures as follows:)

'^Certified Copy [194]

''In the Probate Court, Mt. McKinley Pre-

cinct, Fourth Division, Territory of Alaska.

"In the Matter of the Estate of John Griffin,

Deceased

''ORDER TO FILE FINAL REPORT

"Whereas Ellen Reidy, Administratrix of the

above entitled Estate, w^as removed by this

Court for cause on the 6th day of February

1936 as Administratrix of the above named

Estate and her letters revoked.

"Therefore, you, Ellen Reidy, are hereby

ordered to prepare and file your final account

on or before the 18th day of February 1936,

showing all money received and paid out by

you, accompanying the same with proper

vouchers and receipts.

"Dated at McGrath, Alaska, this 6th day of

February 1936.

"FRED KING

"U. S. Com'r & Ex-officio Probate Judg6

"Filed February 6th 1936 at 6:30 p. m. Fred

King

"Commissioner & Ex-Officio Probate Judge."

"CERTIFICATE

"I, W. J. Widman, Commissioner and Ex-

Officio Probate Judge of the Mt. McKinley
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Precinct, 4th Division, Alaska, do lioreby cer-

tify that the foregoing is a full, true and cor-

rect cof)y of the original probate paper Order

to File Final Report, as the same appears of

record in the Ofiice of Probate Records of the

Probate Court above mentioned.

'M)ated at McGrath, Alaska, this 6th day of

September, 1939.

'^[Commissioner's Seal]

''WILLIAM J. WIDMAN
'

' Commissioner and ex-of-

ficio Probate Judge, Mt.

M c K i n 1 e y Precinct,

Fourth Division, Terri-

tory of Alaska."

Mr. McGinn: We make the same objection.

Mr. Clegg : At this time we offer in evidence

a document marked "Defendants' Identifica-

tion C", for the purpose of showing that, on

the 6th day of February, 1936, the [195] Pro-

bate Court of the Mt. McKinley Preciiict, in the

Matter of the Estate of John Griffin, Deceased,

entered a further order requiring the adminis-

tratrix

The Court: That is just the order you are

reading. I think it shows for itself what it is.

Objection sustained.

Mr. Clegg: We note an exception.
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17. The Court erred in admitting in evidence,

over the objections of defendants, Plaintiff's Ex-

hibit C, while the witness, Frank Speljack, was on

the witness stand on cross examination, the pro-

ceedings in relation thereto being as follows:

Mr. McGinn: We now introduce, if the

Court please, plaintiff's Identification "1" in

evidence. We now offer it in evidence.

The Court: It may be admitted.

Mr. Clegg: Your Honor, we would like to

have an opportunity to object to the introduc-

tion of that.

The Court : Very well. I heard no objection,

so I assumed you were agreeing to it.

Mr. Clegg: We object to the introduction

of this Identification No. 1 upon the following

grounds

:

First: That it is not based—it appears from

the uncontradicted testimony of the witnesses

up to this time that it is not based upon any

accurate information whatsoever, obtained by

any of the witnesses who testified as to the ac-

tual location of the purported Minnie Bench

Claim, the Gulch Fraction Claim, and Yeager

Bench Claim depicted on the proposed exhibit.

On the other hand, the testimony shows clearly

that the exhibit is based upon statements made

to the witness Lyle by the plaintiff in this ac-

tion as to the probable location of the lines of

these respective claims, and the information

that the plaintiff furnished to the said witness
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T.ylc was Jiot based upon any accurate inforrna-

tioii obtained from her by any- [19()] body and

is a result of guess woik and iniai^ination on

the part of the plaintiff, as to the actual loca-

tion of the claims, which it is undertaken by

the exhibit to portray accurately ; and it further

appears from the testimony that the claim lines

shown on the proposed exhibit were based uj)on

an alleged map made by some unknown person

in the year 1920, w'hich carries the notation

upon it ''Legend", that the contours upon that

blue print, marked now "Plaintiff's Exhibit

'A' ", are given only approximately, and there

is no information or testimony before the Court

as to W'hat the facts w^ere upon which defend-

ants, or, i)laintii¥'s Exhibit "AA" was based,

or were based; who made plaintiff's Exhibit

"A"; W'hat information he had; whether he had

ever been on Ganes Creek or not; and whether

the map so made, plaintiff's Exhibit "A", is

made from an actual survey, or otherwise; and

the only inference that can be drawn from the

"Legend" and the map itself is that the said

plaintiff's Exhibit "A" merely attempts to

portray the contiguity of the placer claims

named on the map and does not attempt to

define the actual boundaries of any of the

claims shown on that map as they are ])laced

upon the ground.

Also, upon the further ground, that it ap-

pears clearly that both maps, the one now of-
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fered as an exhibit and the one on which it is

based, coupled with the testimony of the wit-

ness Lyle, based upon the information from

the plaintiff, Miss Ellen Reidy, is not based

upon any accurate information whatsoever, and

has nothing to support it, in fact or in law.

The Court: Objection overruled. It may be

admitted.

Mr. Clegg: We note an exception.

(Plaintiff's Identification No. 1 marked

Plaintiff's Exhibit "C"). [197]

18. The Court erred in denying defendants' mo-

tion for nonsuit, made at the close of plaintiff's

case in chief, upon the grounds therein stated, as

shown by the proceedings at the trial relative

thereto, as follows:

Mr. Clegg: If your Honor please, at this

time, on behalf of the defendants and each of

them, we move for a non-suit against the plain-

tiff upon the ground that the proofs submitted

failed to show any cause of action existing in

favor of the plaintiff entitling her to a judg-

ment in favor of the plaintiff. This motion is

based upon the following grounds:

First: That the uncontradicted testimony of

the plaintiff—this is an action on the part of

the plaintiff, as administratrix of the estate

of John Griffin, deceased, and the uncontra-

dicted testimony of the plaintiff is that she

came to Alaska from the State of California,

where she resided, and secured the appointment
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of Ihm'scK* as ndiniiiisli'ati'ix hy llic Pi-obate

Coui't of llie Alt. McKinley Precinct, Alaska,

wliicli is a violaticm of lav/, in tliat tlie Code

sj)ecilically pi-ovidcs 1lia1 only i-csidcrits of

Alaska may bo a|)j)ointed administrators or ad-

ministratrixes of deceased persons. The Com-

plaint states nothing whatsoever in reference

to her representative capacity; it does not

state that she has been the duly a})i)ointed and

regularly appointed and qualified administra-

trix of the estate of John Griffin; it, therefore,

does not show that she has any capacity to sue

in this action. It seems the pi'oof fails to show

that, while the testimony shows she was ap-

pointed, that she ever qualified under the law

to act as administratrix of this estate by giving

a bond, or taking an oath of office, or that she

had issued to her, by the Probate Court of the

Mt. McKinley Precinct, letters of administra-

tion to act [198] in the capacity of the adminis-

tratrix of the estate of John Griffiii, deceased.

Upon the further ground that the allegations of

the Complaint contained no allegation what-

ever as to her capacity as administratrix, and

no proof, as has just been stated, supplies the

omission of such an allegation.

Upon the further ground that the alleged

lease sued upon does not purport to lease any

particular partictdar placer mining claim, or

claims, or any real property whatsoever, and
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the evidence so far admitted is wholly insuffi-

cient to show that the defendants ever entered

upon any portion of the Gulch Fraction, or

the Yeager Bench, as claimed by the plaintiff

during the year 1937.

We further urge, as a reason for the granting

of this motion, that no sufficient testimony of

any kind has been introduced by the plaintiff

in this action to show the actual location, or

locations, of either the Minnie Bench placer

mining claim on Ganes Creek, the Gulch Frac-

tional Claim on Ganes Creek, or the Yeager

Bench placer mining claim on Ganes Creek.

The only testimony that is before the Court

in that regard is to the effect that the plaintiff

herself, with the assistance of one or two other

persons, undertook, without any recorded in-

formation, to lay out lines, indicating the sup-

posed locations of these particular and respec-

tive claims; and there are no definite, accurate,

reliable facts or evidence of any kind before the

Court now upon which the verdict of a Jury

might be foimd in favor of the plaintiff, saying

that she did lease these particular claims to

the defendants at any time. It is true that it

might be construed that the lease says that she

leases three specific claims, but it doesn't even

say that; it omits to say that, but it does not

say in the [199] lease, nor in the proofs before

the Court, what, or where the particular claims,
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in actuality or in i-eality, arc located, or wlial

tlic houndaries ol' llic claims ai"c in such a way

that the Court could take and say that there

is le^-al ])roor now before the Court that such

claims exist and they are located in a certain

phice and that these are the claims that were

intended to he meant by the provisions of the

lease on which this action is founded. There

isn't a thing that the Court can put its tinger

on that is detinite and certain and actual and

real. It is a mere structure erected by the fancy

and imagination of the plaintiff, so far as the

testimony now before the Court is concerned.

In the event that this motion is denied on

all the grounds now urged, we ask the Court to

direct a verdict for the defendants upon the

same grounds urged upon the motion for a non-

suit, so as not to take up the time of the Court.

There is no use repeating them, and I just

ask leave of the Court to have these reasons

assigned as my reasons for a motion for a di-

rected verdict.

The Court: Very well. The motions will be

denied.

Mr. Clegg : We note an exception.

19. The Court erred in denying defendants' mo-

tion for directed verdict made at the close of plain-

tiff's case in chief upon the identical groimds urged

in defendants' motion for nonsuit as incorporated

in the Assignment of Error No. 18 last preceding.
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20. The Court erred in sustaining plaintiff's

objection to the question propounded by defendants

to the witness, A. Bahlke, as follows: ^'Q. Will you

describe to the Court and Jury, generally speaking,

where Discovery Claim was?", the proceedings in

relation thereto being as follows:

Q. Will you describe to the Court and Jury,

generally speaking, where Discovery Claim

was?

Mr. McGinn: To which we object, if the

Court please, on [200] the ground it is irrele-

vant, immaterial, and not tending to prove or

disprove any issue in this case. The question

that this Jury is called upon to decide is the

property that was leased in 1937 and what was

the condition there, and Discovery Claim has

nothing to do with that. The testimony of the

plaintiff is that it was marked out upon the

ground at that time and that is the issue be-

fore the Court and marked out on the

Mr. Clegg: What was marked?

Mr. McGinn : These claims were marked out

on the ground and there was a definite under-

standing as to the boundaries of the claims at

the time.

The Court: I can't see the relevancy of it

on the face of the question.

Mr. Clegg: Well, your Honor, we have a

man here, who is a witness, who knows exactly

the location of this claim on which all the other
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locations on (lanes Ci'cck (Icpcnd and wlicrc

flic lines were of llie Minnie Beneli and of 1lie

Yea.i;er Bench and ol' the Gnh-li Fi-action, with

reference to a el aim, ])articnlarly, that he staked

there, whicli was No. 'I'wo Above Discovery,

on the 12th day of February, 1907.

The Court: I can't see the relevancy of it

at tliis time.

Mr. Clegg': Well, it is just preliminary,

your Honor.

The Court: It is too far in advance. I don't

know whether you have any evidence that would

make it relevant or not. I wdll sustain the ob-

jection.

Mr. Clegg: We note an exception.

21. The Court erred in rejecting defendants'

offer to introduce in evidence document marked

"Defendants' Identification D", the same being

Option Agreement dated February 15, 1933, be-

tween Innoko Dredging Co., and defendants in this

action, showing the absence of any reference in

said document to any map of Ganes Creek purport-

ing [201] to show the location of any claims on

said Ganes Creek named in said Option Agreement,

the proceedings in relation thereto being as fol-

lows :

Mr. Clegg: At this time, your Honor, we

offer ill evidence this document upon which

the witness was cross-examined, entitled

—

whicli is an agreement between—entered into
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on the 15th day of February, 1933, by and be-

tween the Innoko Dredging Company, a corpo-

ration, of San Francisco, California, first party,

and Frank Speljack, Peter Mesich, John Repo

and Mike Mjnitti of Ophir, Innoko Recording

District, Territory of Alaska, known as second

parties.

Mr. McGinn: We object to the introduction

of the instrument as a whole, if the Court

please, on the grounds that it is needlessly en-

cumbering the record. This agreement consists

of some ten pages, and is largely made up in

specifying the terms of the lease. I haven't any

objection at all to the portion of it that per-

tains to this particular part, that is, a descrip-

tion of the claims, which is all on practically

the first page, being admitted in evidence, but

what useful purpose the rest of this will serve

if introduced

The Court: Was that marked for Identifi-

cation, Mr. McGinn ?

Mr. McGinn: No, Your Honor, it was not

marked for identification.

The Court: I think it would be needlessly

encumbering the record.

Mr. Clegg: The purpose of my offer is to

show, at this time, that there is nowhere men-

tioned in here anything about the existence of

an alleged map of the land supposed to be sold

or anything of that nature, and merely de-
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scribes nil <»!' Ilic pi-opcrly tlicrciri by names of

the claims or tlie interests wbicb the seller lias

in tliem. [202]

The Court: Objection sustained.

Mr, Clep^g: We note an exception.

(Out of hearing of Jury)

Mr. McGinn: I haven't any objection to

introducine; that and then I will stipulate with

you in regard to that.

Mr. Clegg: It is hereby stipulated by and

between the attorneys representing the respec-

tive parties hereto, that the document hereto-

fore offered in evidence between the Innoko

Dredging Company and the defendants in this

trial, dated the 15th day of February, 1933,

heretofore referred to in the evidence, does not

contain any reference whatsoever to any map
or blue print or plat of any kind, upon which

these claims, purported to have been agreed

to be sold by the first party of the second

party, might be identified, other than by infer-

ence to the numbers of the claims, and es})e-

cially with reference to Discovery Claim on

said crec^k,—I should say. Number One Above

Discovery on said creek, Ganes Creek.

Mr. McGinn: Well, why not simplif}^ that

by saying the only description contained in

the lease of the proj^erties in question is as

follows: That will exclude everything else and

that will show there is no reference to a map,

or anything else.
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Mr. Clegg: I think we can do that. It is

further stipulated by counsel on both sides

that the only description in said document is as

follows: Those certain placer mining claims

—

Mr. McGinn: I didn't expect to get all of

this in here. I thought it was simple. I with-

draw^ the stipulation.

The Court: Your stipulation is withdrawn?

Mr. McGinn: I withdraw the stipulation

and object to the offer.

Mr. Clegg: I want the record to show this

and ask the Court to mark this for identifi-

cation with a proper number. [203]

(Above-mentioned agreement beween

Innoko Dredging Company and defend-

ants marked Defendants' Identification

"D")

Mr. Clegg: We offer it in evidence on the

part of the defendants.

The Court: The offer will be rejected.

Mr. Clegg: To which we note an exception.

22. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness, John Vogtor, on direct exami-

nation, as follows: ''Q. State whether or not the

Yeager Bench, the Gulch Fraction, and the Minnie

Bench were w^ell-known mining claims to the miners

down there," the proceedings in relation thereto

being as follows:



Mike Mjintti, et al. 313

Q. AVcll, were yoii acquainted witli all

—

the majority of the miners down in that min-

ing section, Ganes Creek? A. Yes.

Q. During tlie period you were down there?

A. i knew them all.

Q. You knew them all ^ A. Yes.

Q. State whether or not the Yeager Bench,

the Gulch Fraction, and the Minnie Bencli

were well-know^n mining claims to the miners

down there.

Mr. McGinn : We object to that as irrele-

vant and immaterial to any issue in this case.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

23. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness, John Vogtor, on direct exami-

nation, as to the Minnie Bench, Gulch Fraction, and

Yeager Bench claims having well-defined bound-

aries, the ]iroceedings in relation thereto being as

follows

:

Q. State what the general reputation was,

amongst the miners, of these claims named the

"Minnie Bench", "Gulch Fraction", and the

"Yeager Bench" as to having well-defined

boimdaries.

Mr. McGinn : Same objection.

A. Well, it was known [204]

The Court: Don't answer. Objection sus-

tained.

Mr. Clegg: We note an exception.
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24. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness, Hans Erickson, on direct ex-

amination, as follows, "Q. Was the location of the

claim known as the Minnie Bench w^ell-known to

the miners down there?", the proceedings in rela-

tion thereto being as follows

:

Q. Do you faiow—during the time you were

there, were you acquainted with the majority

of the resident miners on Ganes Creek?

A. Well, all the time I was there—all the

time I was there, I don't think there was any-

body but I know them very well.

Q. Was the location of the claim known as

the Minnie Bench well-known to the miners

down there?

Mr. McGinn: We object to this as irrele-

vant and immaterial.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

25. The Court erred in sustaining the objection

of plaintiff to a similar question to that embraced

in Assignment of Error No. 24 last preceding, put

by defendants to the wibiess, Hans Erickson, on

direct examination, with reference to the Gulch

Fraction and the Yeager Bench being w^ell known

mining claims among the miners on Ganes Creek,

the proceedings in relation thereto being as follows

:

Mr. Clegg: * * * Without taking up the

time of the Court, I would like to ask the same
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question as to the (lulch Fraction and the

Yoagor 15eneli.

Mr. Mc()i inn : Same objection.

The Court : Same ruling.

Mr. Clegg: We note an exception.

26. Tlie Court erred in sustaining plaintiff's

objection [205] to the question put by defendants

to the witness, Nels J. Vibe, on direct examination,

with reference to the location of the Easterly bound-

ary line of claim No. 2 Above Discovery and of the

Westerly boundary of the Minnie Bench claim, on

Ganes Creek, the proceedings in relation thereto

being as follows:

Q. Are you able to state, approximately,

where the easterly boundary of Number Two
Above Discovery was with reference to the

westerly boundary line of the Minnie Bench

claim ?

Mr. McGinn: To which we object, if the

Court please. Let him state where the stakes

of these claims are, if he knows, and let the

Jury determine the boundary. That is the ques-

tion the Jury are called upon to determine.

The Court r Objection sustained.

Mr. Clegg: We note an exception.

27. The Court erred in denying the offer of

defendants to introduce in evidence certified copy

of location notice of claim No. 1 Above Discovery

on Ganes Creek, dated February 14, 1907, while
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the witness Antone Anderson was upon the witness

stand, marked "Defendants' Identification I", the

proceedings in relation thereto being as follows:

Mr. Clegg: At this time, we ask to have

marked for identification this document which

is placer location notice of One Above, certi-

fied by the Recorder, the location notice being

dated the 14th of February, 1907.

(Certified copy of Location Notice of No. 1

Above Discovery on Ganes Creek, dated Febru-

ary 14, 1907, marked Defendants' Identification

"I".)

Mr. McGinn: Well, we make the additional

objection, of course, to that one that it does

not tie the property to any natural object or

permanent monument, so that it can be identi-

fied in any way. And, of course, on all the [206]

grounds I have heretofore urged. I suppose

that is understood.

The Court: I will sustain the objection to

this. There is no natural object or permanent

monument or any identification.

Mr. Clegg: Well, at this time, we would

like to make a formal offer. (Out of hearing

of Jury) We offer to prove by the presentation

of Defendants' Identification "I", w4iich is

the certified copy of placer location notice of

the claim called Number One Above Discovery

on Ganes Creek—Gane Creek—a tributary of

the Innoko River, Alaska, on which the witness

'
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ih'unc of Mike Roky a])peai's, for the purpose

of identifying' the hoimdaries and description

of what is known as Nunil)er One Above Dis-

covery on (lanes Creek, according to the wit-

nesses who liave already testified.

Mr. McGinn : To which we object, of course.

Mr. Clegg: We ask that it be incorporated

—the notice and certificate be incorporated in

the record.

(Said

DEFENDANTS' IDENTIFICATION "I"

is in words and figures as follows:

^'Page 23

''No. 235

"PLACER LOCATION NOTICE
if
I the undersigned a citizen of the United

States, have discovered placer gold in the

ground hereinafter described and hereby claim

for placer mining purposes 20 acres situated

on Gane Creek, a tributary of Innoko River

in the mining Disti'ict, District of Alaska,

to be known as No. 1 above discovery and de-

scribed as follows:

''Thence East 160 feet in a direction to

stake no. 1 Corner

"Thence South 1320 feet in a direction to

stake no. 2 Corner

"Thence West 660 feet in a direction to

stake no. 3 Corner
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*' Thence North 1320 feet in a direction to

stake no. 4 Corner

"Thence East 500 feet to the place of begin-

ning the Initial [207] Stake upon which is

posted a copy of this notice

"This location is made this 14th day of Feby

1907

T. J. MICKLE
Locator

MIKE ROKY
JOHN MAKI

Witnesses

"CERTIFICATE

"I, W. J. Widman, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,

Territory of Alaska, do hereby certify that the

foregoing is a full, true and correct copy of

the Placer Location Notice, No. 1 above dis-

covery, recorded in Volume 4, Placer Loca-

tions, Ganes Creek, at Pa^e 23, Instrument

Number 235, in the Office of Records at Mc-

Grath, Alaska. This 26th day of Sept. 1939"

(Commissioner's Seal) "W. J. WIDMAN
"U. S. Commissioner"

Mr. McGinn: To which we urge the same

objection. It doesn't tend in any way and
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doesn't ])rove it is the location of the property.

We o})jeet to it upon all the ^'I'ouikIs hei-etoFoi-e

assigned.

The Court: I think the United States Stat-

utes requires any certificate of location to de-

scribe the boundaries with reference to a nat-

ural or permanent monument, and, as this does

not do that, it is inadmissible.

Mr. Clegg: Note an exception.

The Court: The offer is rejected.

28. The (\nirt erred in sustaining plaintiff's

objection to the question j)ut by defendants to their

witness, Harold Byrd, on direct examination, as

to how the books of defendants were kept from the

standpoint of an accountant, the proceedings in

relation thereto being as follows:

Q. I will ask you if you have examined the

books of the Ganes Creek Dredging Company,

the defendants in this action, submitted to you,

which include a day book, a ledger, and a jour-

nal for the years 1936 and 1937? [208]

A. The journal and the ledger, yes, sir.

Q. The ledger and the journal. When did

you make the examination?

A. Last Friday and Saturday.

Q. What was the purpose of the examina-

tion?

A. The purpose was to review the trans-

actions concerning gold recovered in their

dredging o})erations and sent to the bank and

certain distributions of that gold.
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Q. Especially with reference to royalties

paid? A. Yes.

Q. To the plaintiff in this case, Miss Reidy ?

A. That is right.

Q. How did you find the books?

Mr. McGinn: Well, what do you mean,

''How did you find the books'?" They gave them

to him, I suppose.

Q. How were they kept from the standpoint

of an accountant?

Mr. McGinn: We object to that as immate-

rial, if the Court please. The books, of course,

are not in evidence, and any summary wouldn't

be evidence in the case. It is all hearsay. He
can't make a statement from the books. They

are not introduced in evidence.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

29. The Court erred in sustaining plaintiff's

objection to the question put by defendants to their

witness, Harold Byrd, on direct examination, as

to what the books of defendants show as to the total

production of gold in the year 1936 by the Ganes

Creek Dredging Co., the proceedings in relation

thereto being as follows:

Q. I will ask the witness this question. As-

suming these entries to be correct, what do the

books show as to the total production of gold

by the Ganes Creek Dredging Company in the

year 1936 on Ganes Creek?
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Ml-. Mc(jiiiii: To wliicli we object, l)ecause

it is assuming some- [-JOU] tiling not in evi-

dence in the case, tliat tliesc hooks ai'e correct,

or do sliow correctly the amount of gold pro-

duced.

Tlie Court: 'i'heie is no dispute about 1936

in this case.

Mr. Ck^gg: I didn't consider there was, your

Honor, but Mr. McGinn refers to this proposi-

tion of assessment work that lias been long

since settled.

Mr. McGrimi: I don't see where it has been

settled. Far from it.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

30. The Court erred in granting and allowing,

over defendants' objections, the motion of plaintiff

to sti'ike from the records Defendants' Exhibit No.

3 and Defendants' Exliibit No. 4, being certified

copies of location notices of the Yeager Bench and

Minnie Bench claims respectively, the proceedings

relating to said motion being as follows:

The Court: I just wish counsel would look

into and give me the benefit of their investiga-

tion as to how the Recorder, or Commissioner,

for the Mt. McKinley Precinct has any records

with reference to Ganes Creek. I had the idea

that Ganes Creek was in the Innoko Precinct.

Mr. Clegg: It was in the Second Division,

as I understand it, at the time these notices

were recorded.
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Mr. McGinn: These records are not in the

possession of the Innoko Precinct?

Mr. Clegg: No, they are in the possession

of the commissioner at McGrath.

Mr. McGinn: But do they belong there?

Mr. Clegg: I don't care where they belong.

That is where they are now.

The Court: I don't think the certificate by

the wrong commissioner would be at all proper.

I want an investigation; [210] I want you to

show he was the proper commissioner.

Mr. Clegg: Counsel didn't raise that ques-

tion at all.

The Court: I know, but I have to look at

that too; if it is not properly certified, it is

immaterial and the objection sustained to it.

That has to be taken into consideration.

Mr. Clegg: If it can be show^n that these

original records, in the office where they might

be supposed to be found at the present time,

were not found there on account of a fire, would

certainly authorize the introduction of these

documents, irrespective of where they were

recorded.

The Court : I think you would have to prove

the copies. It seems to me you would have to

prove them.

(Discussion on above subject)

(Court adjourned until 9:00 A. M., October

6, 1939, at which time it was reconvened).
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Mr. McOinn: Tlie plaintiff now moves that

plaintiff's Identification, or Defendants' Kx-

liibit No. 3 and Defendants' Exhibit No. 4, that

were provisionally admitted in evidence yester-

day, be stricken from the records, for the reason-

that it is iirelevant and immaterial to any issue

in this case; that it is too remote and does not

tend to prove, in any way, the boundaries of

the claim that was leased by the plaintiff' to

defendants on the 31st day of July, 1936; and,

furthermore, that said certificates of location

are not admissible in evidence for the purpose

of undertaking to prove the boundaries of the

claim, they being not a necessary part of the

notice of location required under the laws of

the United States that were existing at the

time that this action was filed. We further

object, on the grovmd, if the Court please, that

this notice describes the property as being situ-

ated on Ganes Creek, a tributary of the In-

noko River, in [211] the Nulato Mining Dis-

trict, Territory of Alaska, and a certificate is

attached thereto by W. J. Widman, United

States Commissioner for the Mt. McKinley

Precinct, Fourth Division, Territory of Alaska,

and it nowheres appears that he is the proper

custodian of these records, and, that being true,

and, as a matter of law, he is not the proper

custodian, any certificate by him would have

no force and effect. His certificate for this pur-
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pose would be deemed that of a total stranger,

and no effect or credence could be given thereto.

We desire that these objections extend likewise

to Exhibits 3 and 4.

The Court: The motion is granted and De-

fendants' Exhibits No. 3 and No. 4 may be

stricken.

Mr. Clegg : We note an exception.

DEFENDANTS' EXHIBIT 3,

so ordered stricken by the Court, being as fol-

lows :

"Page 111

''No. 430

"NOTICE OF LOCATION

"I the undersigned am a citizen of the

U. S. A., have complied with the laws thereof,

do hereby after finding gold on the following

described land, claim and locate for placer

mining purposes twenty acres (20) of land.

Commencing at the Initial Stake, which is

placed about 300 feet up in Ganes Creek from

the mouth of a little stream coming in to the

said Gain Creek from the East and is known

on record as Oregon Creek, thence following

the valley at the foot of the Hill on the West

side 1320 feet to a post No. 2 on the S. W.

Cor post thence going uphill or in an Easterly

direction 660 feet to Cor. Post No. 3 in S. E.

Cor. Thence 1320 feet in a Northerly direction

I
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to Co. ])ost No. 4 ill N. K. Comer, thenco down

liill udi'oss stream ()()() U'ct to the post of be,u,ir)-

niii<;-: tliis claim is known as the Yaeo'er Bench

chiini and is lyinj;' and hein^ [-1-] ahmgside

No. 1 above discovery Creek CLiim on the P^ast

side lull U'li^-tli adjoining said claim. This

claim also adjoins the Ophir Bench with its

eastern side line full leni^th the Oregon Claim

of Arthur Berry in its Northern end line. Tliis

day on the claim on Tom Cane Creek, May 10th,

1907.

NEY YAEGER
Locator

'nVit (T. J. MICKLE

*' Recorded at the request of T. J. Mickle

''May 20th, 1907 at 9:10 a. m.

"/s/ ED BLOCK
"Dep Rec"

"CERTIFICATE

"I, W. J. AYidman, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,

Territory of Alaska, do hereby certify that the

foregoing is a full, true and correct copy of

the Placer Location Notice, Yeager Bench

Claim, recorded in Volume 4, Placer Locations,

Canes Creek, at Page 111, Instrument Number
430, Office of Records, McCrath, Alaska, this

26th day of Sept 1939."

[Commissioner's Seal] "W. J. WIDMAN
"U. S. Conmiissioner''.
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DEFENDANTS' EXHIBIT 4,

so ordered stricken by the Court, being as fol-

lows :

^'Page 66

''Instrument No. 323

''PLACER LOCATION NOTICE

"The undersigned a citizen of the United

States have discovered gold in the ground here-

after described and hereby claim for mining

purposes 20 acres: situated on Ganes Creek a

tributary of Innoko River in the Nulato Mining

District, District of Alaska to be known as the

"Minnie Bench" and described as follows

"Commencing at the Initial Stake which is

No. 1 situated at the S. W. Corner of said

claim also situated at the S. W. Cor. of creek

claim No. 2 above discovery on Cane Creek,

running dow^n stream along and adjoining said

[213] creek claim on the East Boundary Right

limit 1545 feet in a Northerly direction to Stake

No. 2 N. W. Corner thence up the hill in a

Easterly direction to Stake No. 3 N. E. Corner

thence 1545 feet in a Southerly direction to

Stake No. 4 S. E. Corner thence 550 feet in

a westerly direction to the place of beginning.

The Initial Stake upon which is posted a copy

of this Notice.



Mike •Myntti, et al. 327

''This location is made tliis 8t]i day of Mcdi

A. I). 1907

M. F. KERSHAW
Locator

J. F. BERRY
agt.

ARTHUR BERRY
E. MEIER

Witnesses

"Recorded at the request of J. L. Berry

''April 14th at 1:45 P. m.

"/s/ ED BLOCK
Rep Rec."

"CERTIFICATE

"I, W. J. Widman, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,

Territory of Alaska, do hereby certify that the

foregoing is a full, true and correct copy of

the Placer Location Notice, Minnie Bench, re-

corded in Volume 4, Placer Locations, Ganes

Creek, at Page 66, Instrument Number 323,

in the Office of Records, at McGrath, Alaska.

This 26th day of Se])t 1939."

[Commissioner's Seal] "/s/ W. J. WID]\IAN
"U. S. Commissioner."

31. The Court erred in sustaining plaintiff's

objections to the question attempted to be put by
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defendants to the witness, Ellen Reidy, plaintiff,

and in refusing to permit defendants to ask said

witness, Ellen Reidy, on cross examination by de-

fendants when recalled by plaintiff, whether she

did not state, under oath, in her original Complaint

filed in this case, that John Griffin acquired the

Minnie Bench, Gulch Fraction, and Yeager Bench

claims on Ganes Creek in the year 1907, and lived

on said Minnie Bench claim until his death in

April, 1932, and that thereafter on July 31, 1936,

she entered into a lease with these defendants of

said three mining claims so described, [214] the

proceedings in relation thereto being as follows:

By Mr. Clegg:

Q. I think you testified previously in this

case with reference to the original Complaint

that you filed and swore to on the 7th of Aug-

ust, 1937, did you not 1 A. Yes.

Q. I will show you this document here and

ask you to read that first and second paragraph.

A. Well, that was

Q. Well, just answer the questions. Miss

Reidy. Now, you have read the first and second

paragraphs of the original Complaint filed in

this action on August 7, 1937. I will ask you

this question: Did you not

Mr. McGinn: We object to it, if the Court

please. This is the same matter that your Honor

moved on before when she was on the stand,

upon the question of the appointment of ad-
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minisf I'aloi's. Tt is tlic same matter tliat was

Tilled on, IIk; same two paraftraj)lis.

Ml-. Clegt;': Your Honor, I asked permission

of the Court to recall tlie witness f'oi* fin-tlier

cross-examination, and it is i)ursuant to that

permission that I ask tliis questi(m.

The Court: What is the cjuestion you want

to ])ropound to the witness?

Mr. Clegg: I want to have this in the rec-

ord, your Honor, that defendants now desire

to ask tli(» witness upon the stand, the plaintiff

in the action, the follow^ing question:

Q. Is it not true that your first Complaint,

filed in this action, after reading the same over

on the wdtness stand and with which you are

now familiar, that you stated as follows: "That

at a period of time commencing

Tlie Court : Do you want to read it to her ?

Mr. Clegg: Yes, your Honor.

The Court: The objection to the question

will be sustained. [215]

Mr. Clegg: We note an exception. Well,

may we have the Court's permission to copy in

the record the verbatim paragraphs one and

two, and so to show without reading it, the

question that I intended to propound to the

witness, and to which question the Court sus-

tained an objection?

The Court : Surely.
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"That at a period of time commencing about-

the year 1907, the said John Griffin went upon

Ganes Creek, a tributary of Innoko River in

the said Division and Territory and acquired

title for himself to three adjoining mining

claims called 'Minnie Bench' R. L., the 'Yeager

Bench' R. L., and the 'Gulch Fraction' R. L.

;

that thereafter and about up to the time of his

death (which occurred on the 17th day of April

1932) the said John Griffin resided on the Min-

nie Bench ; that on the date of the death of the

said John Griffin he was the owner of the said

mining claims and afterwards this plaintiff

was appointed as administratrix of the said

estate and thereafter duly qualified as such and

is now the qualified and acting administratrix

thereof.

''IT.

"That as such administratrix and on behalf

of the estate of the said John Griffin she did

on the 31st day of July 1936 enter into a lease

in writing with these defendants, mining co-

partners as aforesaid, for a period of three

years from its date of the three mining claims

described above, reservmg to herself as royalty

10% of the first $25000.00 in value of gold

mined out and 12%% of the values of gold

realized in addition thereto, a copy of which

(
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lease is horoto altnclied marked 'Exhibit A'

and made a pai'l of tins first cause of action."

[L'Ki]

32. Tlie Court erred in refusing- to direct tlie

jury to return a verdict for the defendants at the

close of the entire case, after both sides had rested,

the proeeedinj]^s in relation thereto being as follows

:

Mr. Clegg: At this time, your Honor, we re-

new our motion made at the close of plaintiff's

case in chief for an instructed verdict in favor

of the defendants upon all the groimds urged

in said motion, without repeating them, and

upon the following grounds: That the proof

now submitted to the Court shows an entire

variation. The proof now^ submitted to the

Court by the plaintiff shows an entire varia-

tion from the i)leadings in the case and it shows

that the plaintiff's case is now claimed to rest

upon the principle that the plaintiff and the

defendants entered into a parole agreement in

which, without any preliminary arrangement

whatsoever on the ])art of the four defendants,

members of the Ganes Creek Dredging Com-

pany, whereby the plaintiff claims that the

four certain flags or posts to which she waved

when she was talking with the witness Spel-

jack, in the month of July, 1936, at a point be-

low the dredge on Ganes Creek where it was

then working, designated in the testimony in

evidence as the southwest corner stake of the
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Minnie Bench, and that at that time there were

no marks or monuments or designations of any

kind indicating what she claimed to be the

lines of the Minnie Bench; and it is the con-

tention of the plaintiff that, at that time, the

defendants, through the defendant Speljack,

consented to that designation and that at that

time, conceding it to be true what the plaintiff

claims, that she attempted to designate a cer-

tain tract of land which was then owned, to her

knowledge, by Nels J. Vibe, Mrs. O'Donnell,

and the Ganes Creek Dredging Company under

valid locations, and that no acquiescence, or

consent, or agreement, was had by her of said

co-owners of said tract of land, which was

known as [217] Number One Above Discovery

on Ganes Creek, and that no consent, at any

time, or acquiescence was obtained on the part

of the defendants John Repo, Mike Myntti, or

Peter Mesich, three co-owners and partners of

the partnership known as the Ganes Creek

Dredging Company.

We further ask for a directed verdict, not

only on those grounds, but because of the fact

that it appears from all the testimony intro-

duced that, at the time of the signing of the

lease upon which this action is based, the de-

fendants had no conscious apprehension what-

ever of the fact that they were not leasing or

accepting a lease of premises known as the

Yeager Bench, Fraction Gulch, and Minnie
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]>c'iicli, wliicli were, at lliat lime and Co?- tliii-1y

years prior llici-cto Iiad been, well-known in

the comniunil}' amongst the miners of Oanes

Creek, located upon the I'i^lit limit beneli of

Ganes Creek and not npon the ereek valley,

and that in si<z:nin^- the lease thes(> defendants

were fully aware of the locality of what is

know'n as the Yeager Bench, Gulch Fraction,

and the Minnie Bench, and they accepted the

lease reading "Yeager Bench", "Gulch Frac-

tion", and "Minnie Bench" with full knowl-

edge and belief, on the part of each of them,

that the property the plaintiff claims to have

leased to them was located on the bench

ground, on the right limit of Ganes Creek, and

nowhere else, excepting the strip of land con-

stituting about one-third of the Minnie Bench,

which extended over the creek valley of Ganes

Creek, running from what is know^n in the evi-

dence as the common corner of the Yeager

Bench, the Gulch Fraction, and the Mimiie

Bench, Number One Above Discovery and

Nmnber Two Above Discovery creek claim on

Ganes Creek, and thence from that point,

running in a southerly direction to the stake

W'hich is known in the evidence as the south-

west corner of the IMinnie Bench, on the valley

of Ganes Creek about 250, 275, or 300 feet in a

westerly direction from the base of the hill,

opposite to that point where the stake [218]

Avas located, concerning which, as shown by the
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evidence, the argument occurred between the

plaintiff and Frank Speljack, prior to the time

the lease was entered into, and, after such

stake had been cut down by Mr. McGuire, who

appears as a witness for the plaintiff, without

the knowledge, consent, or acquiescence of the

defendants in this action.

We further ask for an instructed verdict on

the part of the defendants because of the fact

that the testimony, the uncontradicted testi-

mony, shows that all royalties claimed by the

plaintiff for the operations conducted by the

defendants in the year 1936 have been fully

paid and discharged and present no issue to be

determined by the jury with reference to any

operations conducted in the year 1936.

We further ask for a directed verdict on the

ground that all the evidence introduced here on

the part of the plaintiff is insufficient to es-

tablish a parole, or any other, agreement,

whereby the jury would be w^arranted in re-

turning a verdict for the plaintiff, with refer-

ence to the alleged tract of land now shown on

plaintiff's Exhibit ''C".

We further ask for an instructed verdict in

favor of the defendants upon the ground that

at the time this oral agreement was entered

into, as claimed by the plaintiff, the entire ter-

ritory now claimed by her as the Yeager Bench,

the Gulch Fraction, and the Minnie Bench

covers and overlaps well-known mining claims,
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long establisliod on Ganes Creek, in llic Iiinoko

Pi'(YMn('t, Dial is lo say, since tlie yeai* 1907,

upon which various other persons have since

tliat time, they and their predecessors have,

claimed valid ri.G^hts thereto by virtue of con-

tinuous occupation and possession; and it does

not appear from any evidence that has been

introduced here that the plaintiff, at any time,

obtained tlie consent, acquiescence or agree-

ment on the part of such owners and claimants

of those tracts, and that the rendering of a ver-

dict in this case as shown by the plain- [219]

tiff, w(nild overthrow all the rights of such per-

sons, whose names are not now particularly

known to the defendants, and unsettle the en-

tire mining titles of the miners on Ganes

Creek.

We further request a favorable action from

the Court on this motion for the reason and

upon the ground that it appears clearly from

all the evidence in the case that the plaintiff at

no time attempted to acquire any valid rights

whatsoever to either of the tracts of land now

claimed by the plaintiff in this action, as shown

by plaintiff's Exhibit "C", and that the de-

fendants, at the time the lease was entered into,

upon which this action is based, had no con-

ception, idea, or belief, or notice of any kind,

that the plaintiff was either in fact or in her

own mind in the belief that she was leasing to
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them the tracts of land now claimed by her by

the evidence presented in this case.

The Court: The motion will be denied.

Mr. Clegg: We note an exception.

33. The Court erred in refusing the motion of

defendants, made as an alternative to a directed

verdict, that the Court withdraw from the jury all

consideration whatever as to the character and con-

duct of any mining operations conducted by de-

fendants upon the properties involved in this action

during the year 1936, upon the following grounds:

In the event that the Court does not see fit

to grant this motion (motion for directed ver-

dict), under the law and the evidence, the de-

fendants move, as an alternative, that the

Court withdraw from the jury all consideration

whatever as to the character and conduct of

any operations conducted by the defendants

upon these properties during the year 1936;

that there is absolutely no evidence in the case

w^arranting any issue with reference to the

operations of the defendants in the year 1936

now before the Court and jury. No evidence

has been introduced except [220] evidence to

the effect that all royalties provided for under

the lease, upon which this action is based, were

fully paid to the plaintiff in this action at the

time of each cleanup upon the premises during

the year 1936, at which times she was in-

variably present, in company with Charles
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Goebol iis her personal icpresentative and agent

for tlijit purpose.

The Court: The motion will be denied.

Mr. Clegg": We note an exception.

34. The Court erred in refusing to instruct the

jury as requested by defendants before the eharge

to tlie jury had been given, as follows:

1. You are instructed that where adjoining

lands are held in common by different persons,

no valid agreement can be entered into betw^een

them defining any disputed boundary or boun-

daries unless by positive consent, knowledge,

and acquiescence of the respective owners of

such lands.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

35. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

2. You ai'e instructed that a verbal agree-

ment by one of several co-owners in a tract of

land Avith the owner of adjoining land to de-

fine an}' disputed boundary or boundaries be-

tween such adjoining lands is not valid or bind-

ing upon any of the parties to such agreement

unless all of the co-owners in said adjoining-

lands consent thereto.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.
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36. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows: [221]

3. You are instructed that before a verbal

agreement defining the boundary or boundaries

between adjoining lands could be entered into,

there must have been first an actual dispute in

existence with reference to such boundary or

boundaries.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

37. The Court erred in refusing to intsruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

4. You are instructed that a verbal agree-

ment between adjoining landowners designed

to establish a boundary line between their re-

spective lands must be followed by acquies-

cence and possession on the part of all of them,

in accordance with said agreement.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

38. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

5. You are instructed that even if owners

of adjoining lands, between which there is a

disputed boundary line, agree upon a dividing

line knowing that it is not the true line and

with a purpose of thereby transferring from
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one of tliom to the other a body of land which

said owners know that the true line does not

embrace, such an agreement can not be en-

forced.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

39. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows: [222]

6. You are instructed that land can not be

conveyed from one adjoining owner to another

adjoining land owner by the device of changing

the marks or monuments which define any lim-

its of said land sought to be affected by a

verbal agreement.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

40. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

7. You are instructed that no member of a

voluntary partnership consisting of four per-

sons has authority to enter into a verbal agree-

ment aifecting a dividing Ime between the lands

of such partnership and any other person

claiming adjoining lands unless all members of

the partnership have actual knowdedge of such

agreement and consent thereto or acquiesce

therein.
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to the refusal of which the defendants then and

there excepted, and an exception was allowed.

41. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

8. You are instructed that the lease upon

which this action is based on the part of plain-

tiff fails to describe with any certainty or par-

ticularity whatever the alleged mining claims

leased by plaintiff to defendants. And if you

find and believe from all the evidence in this

case that it was the intention of plaintiff to

lease, let, and demise certain mining claims to

defendants and that the defendants were mis-

led in entering into such a lease by mistake,

inadventure, or ignorance on their part, or on

the part of either of them, the jury should con-

sider the omis- [223] sion of any definite or

particular description of the lands leased in de-

termining whether or not defendants actually

knew and understood the boundaries of the

mining claims named, but not otherwise de-

scribed, in said lease.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

42. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

9. You are instructed that the jury should

not consider in any regard any evidence intro-
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diiccd oil tlie trial of this case i-egardiiig the

oi)erations of defendants ui)on the claims named

in said lease from plaintitf to defendants for

the yeai' 1 {);>(), or concerning the aniount of

i^old output or recovery of gold derived from

said claims during the year 1936, in arriving

at a verdict in this case.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

43. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

10. You are instructed that if you find and

believe from all the evidence in this case that

defendants, during the year 1937, were not op-

erating upon any of the mining claims named

in the lease from plaintiff to defendants upon

which this action is founded, your verdict

should be for the defendants.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

44. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follow^s

:

11. You are instructed that if you fuid and

believe [224] from a preponderance of the evi-

dence in this case that, after the execution by

the parties to this action of the lease upon

which this action is founded, the defendants

did not mine or operate u])on the ground named
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and designated in said lease during the year

1937, and within the boundaries of the claims

designated and named in the lease, you should

return a verdict for the defendants.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

45. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows:

12. You are instructed that, according to

the issues made by the pleadings in this case,

there is no issue presented to the jury for de-

termination regarding a boundary line or boun-

dary lines and you should not consider the

boundaries of the claims named in the lease

upon which this action is founded except as

said claims are therein described.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

46. The Court erred in instructing the jury as

set forth in the first paragraph of Instruction No. 1,

reading as follows:

You are instructed that where placer mining

claims are leased and the lessee goes into i)os-

session under said lease and does not surrender

up such possession to the lessor, he, the lessee,

is estopped to deny the title of his lessor to such

leased premises.

to which instruction the defendants excepted upon

the ground that the same is speculative and argu-
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mentative and is not supported by any testimony

in the case whatsoever, and does not approi)riat(ily

advise the jury on the prin(',i[)le of law involved

therein, which exception was allowed. [225]

47. 'i'he Court erred in instruct in.L; tlie juiy

as set forth in the first paragraph on page 2 of In-

struction No. 1, reading as follows:

In deciding what the boundaries of said

leased premises were on the 31st day of July,

1936, you should take into consideration all of

the evidence admitted in the case, including

admissions against interest by any of the parties

as to such boundaries, if any such admissions

have been proven.

to which instruction the defendants excepted upon

the grounds that it segregates and points out unduly

any portion of the evidence which might be con-

strued as including admissions against interest and

against any party as to such boundaries, and is

prejudicial in that regard, and is not founded upon

any direct evidence in the case and is outside of

the issues of the case as framed in the pleadings,

which exception was allow^ed.

48. The Court erred in instructing the jury as

set forth in the first paragraph of Instruction No.

2, reading as follows:

If, under the preceding instruction, you find

that the ground mined by the defendants dur-

ing the year 1937 was a part of said leased

premises, you should ascertain, by a prei)on-

derance of the evidence, the value of the gold
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dust, and so forth, mined and recovered from

said leased premises by the defendants during

the year 1937, and you should find in favor of

the plaintiff for 12%% of said value, together

with interest thereon at the rate of six per cent

per anum from the close of the mining season

of 1937.

to which instruction the defendants excepted upon

the ground that said paragraph assumes that any

premises were leased to the defendants and gives

that feature more pominence in the instruction than

any other asserted fact in the case on behalf of

the plaintiff which it is attempted to be proven,

and that it is wholly outside of the issues of the

case as framed in the pleadings and outside of the

issues as [226] framed by the evidence in the case,

if there were such, which exception was allowed.

49. The Court erred in instructing the jury as

set forth in the second paragraph of Instruction

No. 3, reading as follows;

If you believe that a preponderance of the

evidence in the case shows that the plaintiff

authorized the defendants to do assessment

work upon said claims, agreeing to pay for the

same, and, if you further believe that a pre-

ponderance of the evidence shows the defend-

ants did annual labor upon said placer mining

claims in the value of $300.00, then you should

find that there is nothing due the plaintiff from

the defendants from the mining operations of
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the defendants for the year 1936. If, however,

the evidence as to any of the above-mentioned

allegations is equally divided or preponderates

in favor of the plaintiff, then you should find

that the sum of $3()().()() is due the plaintiff

from the defendants from tlicii- mining opera-

tions during the year 1936, together witli inter-

est thereon at the rate of six ])er cent per annum

from the 4th day of October, 1936, and such

sums should be added to the sum, if any, you

find due plaintiff under instruction No. 2.

to which instruction the defendants excepted u|)on

the ground that the amount of money mentioned in

said instruction was not in issue in the case and that

that the claimed debt due by the plaintiff, as shown

by the testimony, was a debt arising, on the part of

the defendants due from the plaintiff, prior to the

execution of the lease sued upon and is improperly

included by the Court in this instruction, or in any

other instruction ; and upon the further groimd that

said instruction is erroneous in that it states as fol-

lows: "If, however, the evidence as to any of the

above-mentioned allegations is equally divided or

preponderates in favor of the plaintiff, then you

should fbid that the sum of $300.00 is due the plain-

tiff from the defendants from their mining opera-

tions during the year 1936", which is an erroneous

statement of the law, authorizing the jury to find

a verdict for the plain- [227] tiff if the allegations

mentioned are clearly divided between plaintiff and
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the defendants, whereas the instruction should have

stated that if such a situation arises in the minds of

the jury, their vedict should be for the defendants;

and defendants excepted to said instruction upon

the further ground that this is an action for the

cancellation of a lease and for the recovery of roy-

alty and is not an action to recover any debt due,

or claimed to be due, which exception was allowed.

50. The Court erred in instructing the jury as set

forth in the first paragraph of Instruction No. 4,

reading as follows:

You are instructed that when the nature of

a wrongful act is such that it not only inflicts

an injury, but takes away the means of proving

the nature and extent of a loss, the law will aid

a recovery against the wrongdoer, and supply

the deficiency of proof caused by his misconduct

by making every reasonable intendment against

him and in favor of the party injured. A man

who willfully places the property of others in a

situation where it cannot be recovered, or its

true amount or value ascertained, by mixing it

with his own, or in any other manner, will con-

sequently be compelled to bear all the inconve-

nience of the uncertainty or confusion which

he has produced, even to the extent of respond-

ing for the highest value at which the property

can reasonably be estimated.

to which instruction the defendants excepted upon

the following grounds: That said principle of law.

[
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attempted to be set forth, is abstract and speculative,

and is not a correct principle of law applicable to,

or raised by, the issues in this case, either by tli(i

framed pleadings or by the evidence introduced ; that

it is highly prejudicial to the right of the defendants

herein for that reason, and that it has no apj)licabil-

ity whatsoever to any of the issues in this case,

which exception was allowed. [228]

51. The Court erred in instructing the jury as set

forth in the second paragraph of Instruction No.

4, reading as follows

:

In this case, if you find that a preponderance

of the evidence shows that defendants mined

any part of the leased premises during the min-

ing season of 1937, then I instruct you that,

for the purpose of ascertaining the value of the

total amount of gold so mined, you will have a

right to consider all of the evidence in the case

and to fix the value of the gold mined at such

sum as a preponderance of the evidence of the

case reasonably shows it to be.

to w^hich instruction the defendants excepted upon

the ground that the same is a continuation of an ab-

stract and speculative principle of law, having no

applicability whatsoever to the framed issues of this

case, but is entirely outside of the issues, and it is

not even within the issues, if any, framed by the

evidence in the case; that no evidence whatsoever

was introduced on the part of the plaintiff showing,

or tending to show, what the value of the gold mined
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from the alleged leased premises in the year 1937

was, which exception was allowed.

52. The Court erred in instructing the jury as

set forth in Instruction No. 4 (a), reading as fol-

lows:

You are instructed that all questions as to

the appointment of Ellen Reidy as administra-

trix of the estate of John Griffin, deceased, the

authority of Ellen Reidy to make the lease in

question in this cause and to bring this action,

need not be considered by you as the same have

been eliminated from the case by the conditions

arising and the decisions of the Court relative

thereto.

to which instruction the defendants excepted upon

the ground that such instruction is entirely outside

of the admitted evidence in the case and merely

tends to confuse the jury, all evidence in connection

with said matter having been excluded by the Court

on the trial, which exception was allowed. [229]

53. The Court erred in giving the instructions

as a whole to the jury upon the ground that the in-

structions as a whole do not attempt to define, in

any instruction given, the issues between plaintiff

and defendant sufficiently to enable the jury to ren-

der a true verdict according to the law and the evi-

dence in this case, and are wholly insufficient to

advise the jury upon the controlling principles of

law governing the case, and to the failure of the

Court to sufficiently define the issues in the instruc-
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tions as a wliole defendants duly excepted upon said

grounds, and an exception was allowed.

54. Tlic Court erred in submitting- to tlie juiy

tlio form of verdict reading as follows:

We, the Jury, duly empaneled and swoiii lo

try the above-entitled cause, do, from the law

and the evidence therein, find as follows:

(a) That the plaintiff is entitled to recover

from the defendants for gold dust unlawfully

withheld from her by the defendants from nun-

ing operations upon the leased premises during

the year of 1936 the sum of $300.00 ; with inter-

est thereon from October 4, 1936, at 6% per

annum

;

(b) That the defendants, during the mining

season of 1937, did not conduct mining opera-

tions upon the leased premises mentioned in

plaintiff' 's Amended Complaint.

to the submission of which form of verdict the de-

fendants duly excepted upon the ground that it does

not exclude from the findings of the jury the ques-

tion of whether or not the defendants owe the plain-

tiff the sum of $300.00, as it should do, there being

no evidence whatever on the trial of the case show-

ing, or tending to show, that said sum of money is

any more than an alleged debt claimed by tlie ])laiii-

tiff which the entire testimony shows was incurred

by the defendants long prior to the institution of

this action, and it has no reference whatever to an\'

royalty due, or claimed to be due, from any opei'a-
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tions conducted by the defendants, and an excep-

tion was allowed by the Court. [230]

55. That the verdict rendered in said cause is

unsupported by the evidence and is contrary thereto.

56. The Court erred in giving and entering judg-

ment to the effect that the issues joined in said cause

between plaintiff and defendants are found in favor

of the plaintiff and against the defendants, to which

defendants duly excepted, and an exception was al-

lowed.

57. The Court erred in giving and entering

judgment in favor of plaintiff and against the de-

fendants that plaintiff have and recover of and from

the defendants the sum of $9,675.00 with interest

thereon from October 13, 1939, at six per cent per

annum, to which defendants duly excepted, and an

exception was allowed.

58. The Court erred in giving and entering judg-

ment in favor of plaintiff and against the defendants

that plaintiff have and recover of and from the de-

fendants her costs and disbursements in said action,

to Avhich defendants duly excepted, and an excep-

tion was allowed.

Wherefore, Defendants pray that said judgment

be set aside and reversed in furtherance of justice

and in accordance with law.

CECIL H. CLEGG
Attorney for Defendants

[Endorsed] : Filed Dec 13 1939 [231]
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[Title of District Coint and Causo.]

A1AU811AJ/S HI':TURX OK SERVICE

United States of America

Territory of Alaska

Foiii'tli Judicial Division—ss.

I Hereby Certify That on the 1:5th day of De-

cember, 1939, at Fairbanks, Alaska, 1 received the

orig'inal ])apers i-etiinied herewith, donominatod

respectively

:

Notice of Appeal

;

Petition for Allowance of Appeal;

Order Allowing Appeal and Fixing Amount of

Cost and Sui)ersedeas Bond;

Citation

;

Supersedeas and Cost Bond on Appeal;

Order Extending Time to File Record and

Docket Cause;

Order Extending Time to Prepare, Serve, and

File Bill of Exceptions; and

Assignment of Errors;

in the above entitled cause, and that I duly served

the same on the above named plaintiff, Ellen Reidy,

as Administrati'ix of the Estate of John Griffin, de-

ceased, at Fairbanks, Alaska, on the 13th day of

December, 1939, at the hour of 11:55 o'clock A. ^1.,

by then and there delivering to and leaving with

said plaintiff personally a true copy of each of

said documents, certified to be such copies by Cecil

H. Clegg, defendants' attorney of record. [232]
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In Witness Whereof, I have hereunto set my
hand, this 13th day of December, 1939.

J. A. McDonald
United States Marshal

Fourth Division, Territory

of Alaska

By JOHN J. BUCKLEY
Chief Deputy

Marshal's Fees $6.00.

[Endorsed] : Filed Dec. 13, 1939. [233]

[Title of District Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OF COST AND SUPERSEDEAS

BOND
Now, on this 18th day of December, 1939, the

same being one of the days of the General Janu-

ary 1939 Term of this Court, this cause came on

regularly to be heard upon the petition of the de-

fendants, Mike Myntti, John Repo, Frank Spel-

jack, and Peter Mesich, mining copartners under

the firm name of Ganes Creek Dredging Company,

for the allowance of an appeal in behalf of said

defendants from the final judgment entered in said

cause on the 13th day of October, 1939, and also

fixing the amount of cost and supersedeas bond on

said appeal and the place of hearing of said appeal,

and the said Court, being duly advised in the prem-

ises, does hereby find that the amount involved in
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said suit is of the value in excess of one thousand

dollars, tliat tli(^ snpcrsodcas and r-ost bond lici'cin

should be fixed in the siiiii of twchc thousand dol-

lars to cover p.ll costs .-uid damiiu'es if ai)[)ellants

fail to make ^ood their j)lea, and that no separate

cost bond should be required; Now, Therefore,

It Is Hereby Ordered That the appeal of said

defendants from the linr.l judgment entered herein

on October 13th, 1939, l)e, <ind it is hereby, allowed

to the United States Circuit Court of Appeals for

the Ninth Circuit, and that a certified ti'anscri|)t of

the [234] rcH'ord, proceeding's, orders, judgment,

testimony, and all other proceedings in said matter

on which said judgment appealed from is based,

be transferred, duly authenticatted, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit and therein filed and said cause docketed on or

before thirty days from this date, to be heard at

San Francisco, California ; and

It Is Further Ordered That the amount of* said

supersedeas and cost bond on appeal be, and is

hereby, fixed at the sum of Twelve Thousand Dol-

lars, and that, upon approval thereof by this Court,

sand judgment be stayed pending apj^eal; and

It Is Further Ordered That in preparing and

printing the record on a])peal in said cause, the

title of the Court and cause shall be printed on

the first page of said record, and that thereafter

it may be omitted, and, in place thereof, the words

"Title of Court and (\iuse" may be inserted, and

that all endorsements on all pa})ers may be omitted
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except the Clerk's filing marks and admission of

service.

Done In Open Court on this 18th day of Decem-

ber, 1939.

SIMON HELLENTHAL,
District Judge.

Entered Court Journal No. A-8 Page No. 491.

Entered in Court Journal No. 24, Page 240.

[Endorsed] : Lodged Dec. 13, 1939. John B. Hall,

Clerk. Filed in the District Court, Territory of

Alaska, Third Division, Dec. 18, 1939. M. E. S.

Brunelle, Clerk. By A. M. Thomas, Deputy. Filed

in the District Court, Territory of Alaska, 4th Div.

Dec. 18, 1939. John B. Hall, Clerk. [235]

[Title of District Court and Cause.]

CITATION

The President of the United States of America, to

the above named Ellen Reidy, as Administra-

trix of the Estate of John Griffin, deceased.

Plaintiff and Appellee, and to John L. McGinn,

her attorney. Greeting:

You Are Hereby Cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the City of San

Francisco, State of California, within thirty (30)

days from the date of this Citation, pursuant to

an Order allowing an appeal, made and entered in

the above entitled action on this day, in which Mike
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Myiitti, Joliii kcpo, 1^'raiik Speljack, and Peter

Mesich, mining copartners undci- llic linn name of

Ganes Creek Dredging Co., are defendants and

a])])ellants, and Ellen Heidy, as Administratrix of

the Estate oi' .John Criffin, deceased, is })laintiff and

appellee, to show cause, if any there be, why the

jiidginent rendered in said cause on the 13tli day

of October, 1939, in favor of the ])laintiff and

against said defendants and ai)pellants herein,

should not be corrected, set aside, and reversed, and

why speedy justice should not be done to said de-

fendants and appellants above named in that behalf.

Witness the Honorable Charles Evans Hughes,

Chief Justice [286] of the Supreme Court of the

United States of America, on this 18th day of

December, 1939.

Attest my hand and the seal of the above named

District Court for the Territory of Alaska, Fourth

Judicial Division, on this 18th day of December,

1939.

[Seal] SIMON HELLENTHAL,
District Judge.

Entered Court Journal No. A-8, Page No. 492.

Dec. 18, 1939.

Entered in Court Journal No. 24, Page 241.

[Endorsed]: Lodged Dec. 13, 1939. Filed in the

District Court, Territory of Alaska, Third Division.

Dec. 18, 1939. M. E. S. Brunelle, Clerk. By A. M.

Thomas, Deputy. Filed in the District Court, Terri-

tory of Alaska, 4th Div. Dec. 18, 1939. John A. Hall,

Clerk. [237]
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[Title of District Court and Cause.]

MARSHAL'S RETURN OF SERVICE
OF CITATION

United States of America

Territory of Alaska

Fourth Judicial Division—ss.

I Hereby Certify That on the 27th day of De-

cember, 1939, at Fairbanks, Alaska, I received the

hereto attached original Citation in the above en-

titled cause, and that I duly served the same on the

above named plaintiff, Ellen Reidy, as Administra-

trix of the Estate of John Griffin, deceased, at Fair-

banks, Alaska, on said 27th day of December, 1939,

at the hour of 5:10 P. M., by then and there de-

livering to and leaving with said plaintiff person-

ally a true copy of said Citation, certified to be

such copy by Cecil H. Clegg, defendants' attorney

of record.

In Witness Whereof, I have hereunto set my
hand this 28th day of December, 1939.

J. A. McDonald

United States Marshal

Fourth Division, Territory of Alaska

By E. A. TONSETH,
Deputy.

Marshal's Fee $3.00.

[Endorsed] : Filed Dec. 28, 1939. [238]
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[Title of Disli-ict ("oiiit mid Clause]

SUPERSEDEAS AND COST BOND ON
APPEAL

Know All Men By These Presents, Tliat we, ^like

Myntti, Joliii Ropo, Frank Speljack, and Peter

Aiosich, mining- co-})artners nnder tlie firm name

of Ganes Creek l)red,ging Company, as principals,

and A. Sclnvaesdall, Charles Holky, A. A. Shon-

beck, and -J. S. Pamstad, as sureties, are held and

firmly bound unto FUen Reidy as Administratrix

of the Estate of John Griffin, deceased, })laintiff

herein, and her successors and assigns, in the full

and just sum of Twelve Thousand Dollars ($12,-

000.00), lawful money of the United States of

America, for the payment of which, well and truly

to be made, we ])ind ourselves, our, and each of

our, heirs, executors, and administrators, jointly

and severally, firmly by these presents.

Sealed with our seals and dated this lOtli day of

November, 1939.

Whereas, lately, to wit, on the 13th day of Oc-

tober, 1939, at the General January, 1939, Term of

the District Court for the Territory of Alaska,

Fourth Division, sitting at Fairbanks, Alaska, in

a suit then and there pending in said Court between

the parties [239] above named, Ellen Reidy, as

Administratrix of the Estate of John Griffin, de-

ceased, as plaintiff, and Mike Myntti, John Repo,

Frank Speljack, and Peter ^fesich, mining co-

partners under the firm name of Ganes Creek
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Dredging Company, as defendants, a Judgment was

rendered in said Court and cause wherein and

whereby it was adjudged and decreed that said

plaintiff have and recover of and from said de-

fendants the sum of Nine Thousand Six Hundred

Seventy-five Dollars ($9,675.00), with interest

thereon at the rate of six per cent. (6%) per an-

num from the date of said Judgment, together

with the costs and disbursements of said action;

and

Whereas, said defendants desire to appeal from

said Judgment, and the whole thereof, to the Hon-

orable United States Circuit Court of Appeals for

the Ninth Circuit to reverse said Judgment, and

have given plaintiff in said action Notice of said

appeal, as required by law, and the said Court has

duly fixed the amount of Supersedeas and Cost

Bond at the sum of Twelve Thousand Dollars;

Now, Therefore, the condition of this obligation

is such that if the said defendants, Mike Myntti,

John Repo, Frank Speljack, and Peter Mesich,

mining co-partners under the firm name of Ganes

Creek Dredging Company, principals as aforesaid,

shall prosecute their said appeal to effect, and, if

they fail to make their plea good, shall satisfy and

discharge in full the said Judgment herein appealed

from, together with costs, interest, and damages

for delay if for any reason the appeal is dismissed,

or if said Judgment is affirmed, and shall satisfy

in full such modification of the Judgment and such
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costs, interest, and damages as said api)ellate Court

may adjnd^-c and award, and sliall satisfy, dis-

cliari^e, and perform any Jndgment or order which

the said United States Circuit Court of Appeals

for the Ninth Circuit may adjudge [240] and award

in the premises, then this obligation to be void,

otherwise to remain in full force and virtue.

MIKE MYNTTI (Seal)

JOHN REPO (Seal)

FRANK SPELJACK
By CECIL H. CLEGG (Seal)

His attorney in fact.

PETER MESICH (Seal)

Mining Co-partners under

the firm name of Ganes Creek

Dredging Company,

Principals

A. SCHWAESDALL (Seal)

CHARLES HOLKY (Seal)

A. A. SHONBECK (Seal)

J. S. RAMSTAD (Seal)

Sureties. [241]

United States of America,

Territory of Alaska

Fourth Judicial Division—ss.

A Schwaesdall and Charles Holky, each beiug

first duly sworn, on oath, each for himself and not

one for the other, deposes and says: I am one of

the sureties on the foregoing Supersedeas and Cost
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Bond; that I am a resident of the Territory of

Alaska, and am not an attorney or counselor at

law, United States Marshal, deputy marshal, judge,

clerk, or other officer of any Court; and that I am
worth the sum set opposite my name hereunder

over and above all just debts and liabilities and

exclusive of property exempt from execution.

A. SCHWAESDALL $10,000.00

CHARLES HOLKY $10,000.00

Subscribed and sworn to before me on this 8th

day of November, 1939.

[Seal] CECIL H. CLEGG,
Notary Public in and for the Territory of Alaska

residing at Fairbanks, Alaska.

My commission expires April 30th, 1942. [242]

United States of America

Territory of Alaska

Third Judicial Division—ss.

A. A. Shonbeck and J. S. Ramstad, each being

first duly sworn, on oath, each for himself and not

one for the other, deposes and says: I am one of

the sureties on the foregoing Supersedeas and Cost

Bond; that I am a resident of the Territory of

Alaska, and am not an attorney or counselor at

law. United States Marshal, deputy marshal, judge,

clerk, commissioner, or other officer of any Court;

and that I am worth the sum set opposite my name

hereunder over and above all just debts and lia-
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bilities and exclusive of property exempt from exe-

cution.

A. A. SIIONBKCK $12,000.00

J. S. RAMS^J^AD $12,(KJ0.00

Subscribed and sworn to before nie tliis lOtb day

of November, 1939.

[Seal] W. N. CUDDY,
Notary Public in and for the I'erritory of Alaska

residing at Anchorage, Alaska.

My conunission expires Aug. 29, 1941.

The foregoing Bond examined and approved De-

cember 18th, 1939.

SIMON HELLENTHAL,
District Judge.

[Endorsed] : Lodged Dec. 13, 1939. John D. Hall,

Clerk. Filed in the District Court, Territory of

Alaska, 4th Div. Dec. 18, 1939. John B. Hall, Clerk.

Filed in the District Court, Territory of Alaska,

Third Division, Dec. 18, 1939. M. E. S. Brunelle,

Clerk. By A. M. Thomas, Deputy. [243]

[Title of District Court and Cause.]

STIPULATION RE PRINTING OF RECORD
It Is Hereby Stii)ulated by and between the above

named parties, jdaintilf and defendants, through

their respective attorneys, as follows:

1. That in printing the papei*s and records to

be used on the hearing on appeal in the above en-
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titled cause for consideration of the United States

Circuit Court of Appeals for the Ninth Circuit,

the title of the Court and cause in full on all papers

shall be omitted, except on the first page of the

printed record, and there shall be inserted, in lieu

thereof, the words "Title of Court and Cause";

and

2. That all endorsements on all papers used as

part of said record shall be omitted except the

Clerk's filing mark and admission of service.

Dated this 8th day of January, 1940'.

JOHN L. McGinn
By JULIEN A. HURLEY,

Attorney for Plaintiff

CECIL H. CLEGG,
Attorney for Defendants.

[Endorsed]: Eiled Jan. 8, 1940. [244]

[Title of District Court and Cause.]

ORDEE EXTENDING TIME TO PREPARE,
SERVE AND FILE BILL OF EXCEPTIONS

Good cause appearing therefor, on motion of the

above named defendants, by and through their at-

torney, Cecil H. Clegg, and the C^ourt being duly

advised in the premises.

It Is Hereby Ordered That said defendants are

hereby granted to and including the 20th day of

February, 1940, within which to prepare, serve, and

file proposed Bill of Exceptions in said cause.
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Done in Open Court this 18th day of December,

1939.

SIMON HELLKNTHAL,
District Judge

Entered Court Jouinnl No. A-8 Page No. 493,

Dee. 18, 1939.

Entered iu Court Journal No. 24, Page 242.

[Endorsed] : Lodged Dec. 13, 1939. John B. Hall,

Clerk. Filed in the District Court, Territory of

Alaska, 4th Div. Dec. 18, 1939. John B. Hall, Clerk.

Filed in the District Court, Territory of Alaska,

Third Division, Dec. 18, 1939. M. E. S. Brunelle,

Clerk. By A. M. Thomas, Deputy. [245]

[Title of District Court and Cause.]

ORDER EXTENDING TIME TO PREPARE,
SERVE, AND FILE BILL OF EXCEPTIONS

Good cause appearing therefor, on motion of the

above named defendants, b}^ and through their at-

torney, Cecil H. Clegg, and the Court being duly

advised in the premises.

It Is Hereby Ordered That said defendants be,

and they are hereby, granted to and including the

11th day of March, 1940, within which to prepare,

serve, and file proposed Bill of Exceptions in said

cause.

Done in Open Court this 12 day of January, 1940.

SIMON HELLENTHAL,
District Judge.
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Service of the foregoing Order, by receipt of a

copy thereof, is acknowledged January 8, 1940.

JOHN L. McGinn
By JULIEN A. HURLEY,

Attorney for Plainti:^.

Entered Court Journal No. A-9 Page 107. Jan.

12, 1940.

Entered in Court Journal No. 24, Page 249.

[Endorsed]: Lodged Jan 8, 1940. John B. Hall,

Clerk. Piled in the District Court, Territory of

Alaska, Third Division Jan. 12, 1940. M. E. S.

Brunelle, Clerk. By A. M. Thomas, Deputy. Filed

in the District Court, Territory of Alaska, 4th Div.

Jan 22, 1940. John B. Hall, Clerk. By K. D. Nor-

dale, Deputy. [246]

[Title of District Court and Cause.]

ORDER EXTENDING TIME TO PREPARE,
SERVE, AND FILE BILL OF EXCEPTIONS

Good cause appearing therefor, on motion of the

above named defendants, by and through their at-

torney, Cecil H. Clegg, and the Court being duly

advised in the premises.

It Is Hereby Ordered That said defendants be,

and they are hereby, granted to and including the

1st day of April, 1940, within which to prepare,

serve, and file proposed Bill of Exceptions in the

above entitled cause.
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Done In Open Court Tliis 1st day of Mareh, 1940.

HARRY E. PRATT,
District Judge.

Service of the fore,o,'oing- Order, by receipt of a

co])y thereof, acknowledged February 28, 19-10.

JOHN L. McdlNN
ByJULlEN A. HUREEY,

Attorney for Plaintiff [241]

[Title of District Court and Cause.]

ORDER EXTENDING TIME TO FILE
RECORD AND DOCKET CAUSE

On motion of the attorney for appellants for an

order extending the time for appellants to file their

record and docket this cause on api)eal, it appear-

ing to said Court that, by reason of the great dis-

tance between Fairbanks, Alaska, and San Fran-

cisco, California, and the uncertainty of the mail

service betw^een these points, it is inadvisable to

require the Clerk of this District Court to pre-

pare and deliver said record on appeal within thirty

days hereof, and said Court being duly advised in

the premises, and good cause appearing therefor.

It Is Hereby Ordered That the time within

which the record on ai)peal in this case shall be

deposited and filed with the Clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit at San Francisco, California, and said cause
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docketed therein, be, and it is hereby, enlarged to

and including the 12th day of March, 1940.

Done In Open Court This 18th day of Decem-

ber, 1939.

SIMON HELLENTHAL,
District Judge.

Entered Court Journal No. A-8, Page No. 493.

Dec. 18, 1939.

Entered in Court Journal No. 24, Page 242.

[Endorsed] : Lodged Dec. 13, 1939. John B. Hall,

Clerk. Filed in the District Court, Territory of Al-

aska, Third Division, Dec. 18, 1939. M. E. S. Bru-

nelle, Clerk. By A. M. Thomas, Deputy. Filed in

the District Court, Territory of Alaska, 4th Div.

Dec. 18, 1939. John B. Hall, Clerk. [248]

I
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United States Circuit Court of Appeals, for the

Ninth Circuit

No.

MIKE MYN^rTI, JOHN REPO, FRANK
SPELJACK, and PETER MESICH, min-

ing co-partners under the firm name of

Ganes Creek Dredging Co.,

Appellants,

vs.

ELLEN REIDY, as Administratrix of the

Estate of John Griffin, deceased,

Appellee.

ORDER ENLARGING TIME WITHIN WHICH
APPELLANTS MAY FILE TRANSCRIPT
OF RECORD AND DOCKET CAUSE ON AP-
PEAL

Upon reading the petition of appellants, and affi-

davits supporting the same, and good cause appear-

ing therefor.

It Is Hereby Ordered that the time within which

appellants may file the transcript of record and

docket this cause on appeal in this Court be, and

the same is hereby, enlarged to and including the

30tli day of April, 1940.
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Dated at San Francisco, California, this 27tli

day of January, 1940.

fra:n^cis a. garrecht
United States Circuit Judge

[Endorsed]: Filed in the District Court Terri-

tory of Alaska, 4th Div. Feb 13 1940 John B. Hall

Clerk by K. D. Nordale Deputy

[Endorsed]: Filed January 27, 1940 Paul P.

O'Brien, Clerk

A True Copy:

Attest : January 27, 1940.

[Seal] PAUL P. O'BRIEN,

Clerk [249]

[Title of Circuit Court of Appeals and Cause.]

APPLICATION TO EXTEND TIME

Appellants ask that the time for filing record and

docketing case in the above entitled matter be ex-

tended to June , 1940.

This application is made pursuant to telegram

as follows:

"Fairbanks Als Apr 2

R E Lewis

410 Mills Bldg.

Bill exceptions Reidy case filed March twenty

third plaintiff today procured order extending

time April twelfth file amendments if any stop

Impossible to say when bill will be settled and

signed Suggest you make application based on
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these facts extending time file record docket

cause to at loast Jiino first"

CECIL II CLEGG."
Cecil H. Cleg:,i^ is the attorney of record for ap-

pellants.

Dated April 3, 1940.

(s) R. F. LEWIS
Attorney for Appellants [250]

Sufficient cause therefor appearing, it is ordered

that the extension of time enlarged to and including

May 31, 1940.

Dated April 3rd, 1940.

FRAXCIS A. GARRECHT
[Endorsed]: Filed April 3, 1940. Paul P.

O'BHen, Clerk.

A Tnie Copy:

Attest : May 9, 1940.

[Seal] PAUL P. O^BRIEX,
Clerk.

[Endorsed] : Filed in the District Court Ter-

ritory of Alaska, 4th Div. May 14 1940 John B.

Hall Clerk By K. D. Xordale Deputy [250-A]
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In the District Court for the Territory of Alaska

Fourth Division

In the Matter of the Rules of the Above-Entitled

Court.

RULE OF COURT NO. 86.

It Is Hereby Ordered that the following be, and

the same is, hereby adopted as a rule of this Court,

to wit:

(a) The period of time provided for the do-

ing of any act or the taking of any proceeding

is not affected or limited by the expiration of a

term of court. The expiration of a term of court

in no way affects the power of this court to do

any act or take any proceeding in any civil or

criminal action which has been pending be-

fore it.

(b) Any and all undisposed of matters of

any nature, pending in this court at the termina-

tion of any term, shall be continued over to the

next term, and the situation respecting the same

shall in no wise be affected by the termination

of any term or terms.

Done at Fairbanks, Alaska, this 7th day of Sep-

tember, 1939.

HARRY E. PRATT,
District Judge

[Endorsed] : Filed Sep 7 1939. [251]
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[Title of District Court nnd Cause]

PRAECIPE FOR TRANSCRIPT OF RECORD

To John D. Htill, Clerk of the above entitled Court:

You will please prepare transcript of recoi'd in

the above entitled cause for defendants, to be filed

in the office of the Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, sitting

in San Francisco, California, upon their appeal

heretofore perfected to said Court, and include

therein the following papers and records, namely:

1. Amended Complaint.

2. Motion to make Amended Complaint More

Definite and Certain.

3. Order Denying said Motion, Sept. 2, 1938.

4. Demurrer to Amended Complaint.

5. Order overruling said Demurrer, Sept. 23,

1938.

6. Answer to Amended Complaint.

7. Motion to Strike portions of defendants' An-

swer.

8. Order sustaining said motion, Oct. 21, 1938.

9. Amended Answer.

10. Demurrer to Amended Answer. [252]

11. Order sustaining said Demurrer, Nov. 4,

1938.

12. Second Amended Answer.

13. Motion for Leave to File Third Amended
Answer.

14. Third Amended Answer.

15. Order denying said motion, Sep. 30, 1939.

16. Verdict.
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17. Judgment.

18. Bill of Exceptions.

19. Order Settling Bill of Exceptions.

20. Notice of Appeal.

21. Petition for Allowance of Appeal.

22. Assignment of Errors.

23. Marshal's Return of Service.

24. Order Allowing Appeal and Fixing Amount

of Cost and Supersedeas Bond.

25. Citation and Marshal's Return.

26. Supersedeas and Cost Bond on Appeal.

27. Stipulation Re Printing of Record.

28. Order Extending Time to February 20, 1940,

to File Bill of Exceptions.

29. Order Extending Time to March 11, 1940, to

File Bill of Exceptions.

30. Order Extending Time to April 1, 1940, to

File Bill of Exceptions.

31. Order Extending Time to March 12, 1940, to

File Record and Docket Cause.

32. Order Extending Time to April 30, 1940, to

File Record and Docket Cause.

33. Order Extending Time to May 31, 1940, to

File Record and Docket Cause.

34. Rule of Court No. 86.

35. Praecipe for Transcript of Record.

This transcript is to be prepared as required by

law and the rules and orders of this Court and of

the United States Circuit Court of Appeals for the

Ninth Circuit, and is to be forwarded to said Court

at San Francisco, California, so it will be filed
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therein and said cause docketed on or before tlie

31st da\' of May, 1940. [2r):>,]

Dated at Fairbanks, Alaska, this 10th day of May,

1940.

CECIL H. CLEGG
Attorney for Defendants

Due Service of the foregoing Praecipe, by receipt

of a copy, is acknowledged May 10, 1940.

JOHN L. McGinn
Attorney for Plaintiff

[Endorsed] : Filed May 14 1940 [254]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK OF THE DIS-

TRICT COURT TO TRANSCRIPT OF REC-
ORD.

I, John B. Hall, Clerk of the District Court for

the Territory of Alaska, Fourth Judicial Division,

do hereby certify that the foregoing, consisting of

254 pages and three original exhibits, constitutes a

full, true, and correct transcript of the record on

appeal in cause No. 4067, entitled: Ellen Reidy,

as Administratrix of the Estate of John Griffin, de-

ceased. Plaintiff, vs. Mike M^nitti, John Repo,

Frank Speljack, and Peter Mesich, mining co])art-

ners under the firm name of Ganes Creek Dredging

Company, Defendants; and was made pursuant to

and in accordance with the Praecipe of the defend-

ants and appellants, filed in this action, and by vir-

tue of the said Appeal and Citation issued in said
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cause ; and is the return thereof in accordance there-

with; and

I do further certify that the Index thereof, con-

sisting of pages ^'a" and ^'b", constitutes a correct

index of said Transcript of Record ; and that the list

of attorneys, as shown on page ''c", is a correct list

of the attorneys of record ; also that the cost of pre-

paring said transcript and this certificate, amount-

ing to $33.00, has been paid to me by counsel for the

appellants in this action.

In Witness Whereof I have hereunto set my hand

and affixed the seal of said Court this 14th day of

May, 1940.

[Seal] JOHN B. HALL
Clerk of the District Court

Territory of Alaska, 4th

Division

[Endorsed]: No. 9446. United States Circuit

Court of Appeals for the Ninth Circuit. Mike

Mynttti, John Repo, Frank Speljack and Peter

Mesich, mining copartners under the firm name of

Ganes Creek Dredging Company, Appellants, vs.

Ellen Reidy, as Administratrix of the Estate of

John Griffin, deceased. Appellee. Transcript of

Record. Upon Appeal from the District Court of

the United States, for the Territory of Alaska,

Fourth Division.

Filed May 25, 1940.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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United States Circuit Court of* Appeals, f'oi- iIk^

Niiilli rii'cuit

No. 944()

]\riKE ^lYNTTI, JOHN REPO, FRANK
SPELJACK, and PETER MESICH, min-

ing co-partners under the fii'rn name of

Ganes Creek Dred^ini;' Co.,

Appellants,

vs.

ELLEN REIDY, as Administratrix of the

Estate of John Griffin, deceased,

Appellee.

STATEMENT OF POINTS AND DESIGNA-
TION OF PARTS OF RECORD ON APPEAL

Come now appellants above named and, pursuant

to subdivision 6 of Rule 19 of the Rules of this

Court, file a statement of the points on which they

intend to rely on this appeal and designate the parts

of the record which they think necessary for the

consideration thereof, as follows:

A])pellants state that the points on which they

intend to rely on this appeal are all those included

in appellants' Assignment of Errors filed in this

cause, and they hereby adopt said Assignment of

Errors as such points and hereby designate the

entire record as necessary for the consideration

thereof.

CECIL H. CLEGG
R. F. LEWIS

Attorneys for Appellants
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AFFIDAVIT OF SERVICE
United States of America

Territory of Alaska

Fourth Judicial Division—ss.

Cecil H. Clegg, being first duly sworn, on oath

deposes and says:

I am one of the attorneys for appellants above

named ; that on May 22, 1940, I served the foregoing

and hereto attached Statement of Points and Des-

ignation of Parts of Record on Appeal on John L.

McGinn, attorney for appellee herein, by leaving,

between the hours of six in the morning and nine

in the evening, to wit, at the hour of 3:21 o'clock

in the afternoon of said day, in a conspicuous place

in the office of said attorney, to wit, on the desk in

said office in Room 219 of the Nordale Hotel in Fair-

banks, Alaska, a full, true, and correct copy of said

instrument; and that at said time of service afore-

said, said attorney was absent from said office and

there was no person in charge thereof.

CECIL H. CLEGG
Subscribed and sworn to before me on this 22nd

day of May, 1940.

[Seal] LOUISE P. CLEGG
Notary Public in and for the Territory of Alaska

My commission expires April 30th, 1942

[Endorsed]: Filed May 29, 1940. Paul P.

O'Brien, Clerk.
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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Ellen Reidy, as Administratrix of the

Estate oF John Griffin, Deceased,

Appellant,

vs.

Mtke Myntti, John Repo, Frank
Speljack, and Peter Mesich, min-

ing copartners under the firm name
of Ganes Creek Dredging Company,

Appellees.

Mike Myntti, John Repo, Frank
Speljack, and Peter Mesich, min-

ing copai-tners under the firm name
of Ganes Creek Dredging Company,

Appellcmts,

vs.

Ellen Reidy, as Administratrix of the

Estate of John Griffin, Deceased,

Appellee.

BRIEF FOR APPELLANT, ELLEN REIDY.

FILED

PAUL P» O'BRIEN,

J. Joseph Sullivan,

John L. McGinn,
Shell Building, San Francisco,

Attonieys for Appellant,

Ellen Reidy.
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No. 9446

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Ellen Reidy, as Administratrix of the

Estate of John Griffin, Deceased,

Appellant,
vs.

Mike Myntti, John Repo, Frank
Speljack, and Peter jMesich, min-

ing copartners under the tirm name
of Ganes Creek Dredging- Comj^any,

Appellees.

Mike Myntti, John Repo, Frank
Speljack, and Peter Mesich, min-

ing copartners mider the firm name
of Ganes Creek Dredging Company,

Appellants,
vs.

Ellen Reidy, as Administratrix of the

Estate of John Griffin, Deceased,

Appellee.

BRIEF FOR APPELLANT, ELLEN REIDY.

STATEMENT OF THE CASE.

This action was instituted by appellant, Ellen Reidy,

as administratrix of the estate of John Griffin, de-



ceased, hereinafter referred to as plaintiff against

appellees above named, hereinafter referred to as

defendants, to compel them to account for all gold

and other minerals mined under the terms of a

placer mining lease; and, for a decree cancelling the

lease and restoring plaintiff to the possession of the

demised premises.

A trial by a jury resulted in a verdict in favor of

plaintiff. The verdict, omitting its formal parts, is

as follows (R. 14) :

^'Verdict.

''We, the Jury, duly empaneled and sworn to

try the above-entitled cause, do, from the law and
the evidence therein, find in favor of the plain-

tiff and against the defendant on the issues joined

herein and that there is owing to the plaintiff

from the defendants the sum of $9375.00 plus

$300.00 withheld for royalty from mining opera-

tions during the years of 1936 and 1937, together

with interest thereon.

''Done at Fairbanks, Alaska, this 7th day of

October, 1939."

The trial Court, in rendering judgment upon the

verdict, only allowed interest on the sums of $9375.00

and $300.00, totalling $9675.00, from the date of the

judgment, to-wit: October 13, 1939. Plaintiff con-

tended that, in conformity with the verdict, and the

instructions of the Court, the judgment should in-

clude interest on $300.00 from October 4, 1936, at

the legal rate of 6% per anmmi; and, interest on

$9375.00 at the same rate, from the close of the min-



ing season of 1937, to-wit : October 1, 1937. The

refusal of the Court to allow this interest is the basis

of this appeal.

The plaintiff, by this af)peal, does not seek a re-

versal of the judi^inent, with a direction for a new

trial, but onlij asks timt this Court direct the trial

Court to correct the judcpnent so as to allow interest

in conformity ivith the verdict.

PLEADINGS.

Amended Complaint (R. 1-6).

Plaintiff's amended complaint, in substance, alleges:

(1) That on July 31, 1936, plaintiff, as administra-

trix of the estate of John Griffin, deceased, leased to

the defendants for a period of three years certain

placer mining claims described as the Minnie Bench,

the Yeager Bench, and the Gulch Fraction, situate on

Ganes Creek, a tributary of the Innoko River, in the

Innoko Recording Precinct of Alaska. That the lease

reserved to the lessoi* ;xs royalty 10% of the first

$25,000.00 in gross value of all gold, minerals and

precious metals mined; and 121^% of the gross value

of all gold, minerals and precious metals realized in

addition thereto. A copy of the lease is attached to

the amended complaint marked '^ Exhibit A" and made
a part thereof (R. 2, H-11).

(2) That defendants, inmiediately after the exe-

cution of the lease, entered into the actual possession

of the demised j)remises and began to mine the Min-

nie Bench by dredging. That during the mining
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season of 1936, the defendants mined gold of the

gross value of approximately $62,000.00, of which they

paid plaintiff as royalty $6,806.41, that being the full

amount reserved as royalty, save the sum of $300,00

wrongfully withheld (R. 2, 3).

(3) That defendants continued to mine the leased

premises during the mining season of 1937. That the

amount and value of the gold so mined is unknown to

plaintiff but exceeded in value the sum of $75,000.00.

That plaintiff was entitled to receive 12%% of the

gross value thereof as royalty, but the defendants

failed and refused to pay plaintiff any part thereof,

although demand therefor had been made (R. 3).

(4) That in the lease defendants were required to

notify plaintiff of all cleanups in time for her to be

present, but that defendants failed to do so and made

simdry cleanups without giving her notice and in her

absence (R. 4).

(5) That because of the foregoing acts, plaintiff on

July 15, 1937, notified the defendants in writing that

the lease was forfeited, and demanded that the de-

fendants surrender up possession to plaintiff, which

demand was refused (R. 4).

Prayer: (1) That defendants be compelled to ac-

count to plaintiff for all gold and minerals mined and

that plaintiff have judgment for the amount of roy-

alty found to be due; (2) for a decree cancelling the

lease and restoring possession of the demised premises

to plaintiff; (3) for all proper relief and costs and dis-

bursements (R. 5).



Second Amended Answer (R. 11).

Defendants' second amended answer denied each

and every allegation of plaintiff's amended complaint,

except the defendants admitted the exectitimi of the

lease and that '* Exhibit A", attached to the amended,

complaint, is a substantial copy thereof; and the de-

fendants also admitted tJiat in August, 1936, the de-

fendants commenced to miiie the Minnie Bench by

dredging and continued to do so during the open sea-

son of 1936 and in so doing mined out gold of the gross

value of $62,000.00, of which amount they paid plain-

tiff the sum of $6806.41.

JURISDICTION OF THE LOWER COURT AND
OF THIS COURT.

The District Court of Alaska is a Coui*t of general

jurisdiction (Sec. 1091, C. L. A., 1933, p. 273). This

Court has jurisdiction upon appeal to reverse or cor-

rect the judgments of the District Court of Alaska

(28 U. S. C. A., Sec. 225, Amended June 20, 1938).

SPECIFICATIONS OF ERROR.

(1) The Court erred in refusing to allow plaintiff

judgment for interest, as provided in the verdict made

and filed in the above entitled cause (Assignment of

Error 1, R. 20).

(2) Tlie Court erred in refusing to make and

enter a judgment in favor of the ]ilaintiff for the sum

of $9375.00, plus $300.00 withheld, for royalty for



mining operations during the years 1936 and 1937, to-

gether with interest thereon at the rate of 6% per

annum (Assignment of Error 2, R. 20).

(3) The Court erred in refusing to include in the

judgment made and entered in the above entitled cause

interest at the rate of 6% per annum on the sum of

$9375.00 from October 1, 1937, and interest on the sum

of $300.00 wrongfully withheld from October 1, 1936,

at the rate of 6% per annum, as provided in the ver-

dict made and entered in the above entitled cause

(Assignment of Error 3, R. 20).

ARGUMENT.

Defendants admit that in the year 1936, they with-

held from the royalty due plaintiff the sum of $406.00

(R. 104, 166). Their pretense for the withholding was,

that plaintiff was indebted to them in the sum of

$408.00, as itemized in a statement rendered plaintiff

by the Ganes Creek Dredging Company on October 4,

1936 (Plaintiff's ^'Exhibit B", R. 104). One of the

items mentioned in the statement is for assessment

work done on the Minnie Bench, the Yeager Bench

and the Gulch Fraction, for the year 1935, amounting

to the sum of $300.00. Plaintiff denied that she had

authorized or requested defendants to do the assess-

ment work or that they had done so (R. 106).

Upon this issue the trial Court instructed the jury

as follows (R. 31-32) :

"3. It is admitted by the parties that from the

mining operations of the defendants during the



year 193() ^old dust of the valiK^ of $3()().()(), wiiicli

was due and owin^- to the plaintiff as i-oyalty, was
retained by ihv, defendants, under the alleij^ation

that it was ovvin^ to tliem for assessment woik
alleged to liave been (h)ne by them on said Minnie
Bench, Guleh P^raction, and Yea^er Bench at the

instance and request of the j)laintiff and upon her

ae^reement to pay for the same.

^'If you believe that a preponderance of the

evidence in the case shows that the plaintiff au-

thorized the defendants to do assessment work
upon said claims, agreeing to pay for the same,

and, if you further believe that a preponderance

of the evidence shows the defendants did annual

labor upon said placer mining claims in the value

of $300.00, then you should find that there is noth-

ing due the plaintiff from the defendants from the

mining' operations of the defendants for the year

1936. If, however, the evidence as to any of the

above-mentioned allegations is equally divided or

preponderates in favor of the plaintiff, then yon

should find that the sum, of $300.00 is due the

plaintiff from the defendants from their mining

operations during the year 1936, together with in-

terest thereon at the rate of six per cent per

annum from the 4th day of October, 1936, and

such sums should be added to the sum, if any, you

find due plaintiff under instruction No. 2." (Ital-

ics supplied.)

Clearly, the verdict of the jury is in line with the

Court's instmctions, and the judgment, in conformity

with the verdict and said instruction, should have

allowed interest on the $300.00 from October 4, 1936.
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Section 1871, Compiled Laws of Alaska, 1933, p.

389, as amended by the Alaska Legislature in 1939

(Chap. 31, Session Laws of Alaska, 1939, p. 105), pro-

vides:

'' Section 1871. Legal rate of interest. The
rate of interest in the Territory of Alaska shall be

six per centum per annum, and no more, on all

moneys after the same become due ; on judgments
and decrees for the payment of money

;
provided

that judgments and decrees hereafter rendered

founded on contracts in writing providing for the

payment of interest until paid at a specified rate

exceeding six per centum per annum, and not ex-

ceeding ten per centum per annum, shall bear in-

terest at the rate specified in such contracts, pro-

vided that such interest rate is set forth in the

judgment or decree ; on money received to the use

of another and retained beyond a reasonable time

without the owner's consent expressed or implied,

or on money due upon the settlement of matured

accounts from the day the balance is ascertained

;

on money due or to become due where there is a

contract to pay interest and no rate specified.

But on contracts, after passage and approval of

this Act, interest at the rate of eight per centum

may be charged by express agreement of the par-

ties, and no more."

Where money or property belonging to another is

not paid or turned over to the person entitled to re-

ceive it at the time it should be paid or turned over,

interest is generally allowed for such wrongful with-

holding thereof, in which case it is allowed as the just

measure of damages for the violation of duty.

33 C. /. 203, Sec. 59.



INTEREST ON THE SUM OF $9375.00.

Upon the question of intei'est ui)on the amount of

royalty due ])laintiff for the year 1937, the Court in-

structed the jury as follows (R. 31)

:

*'2. If, under the preceding instruction, you
find that the ground mined by the defendants dur-

ing the year 1937 was a part of said leased prem-
ises, you should ascertain, by a prej)onderance of

the evidence, the value of the gold dust, and so

forth, mined and recovered from said leased

premises by the defendants during the year 1937,

and you should find in favor of the plaintiff for

12y2% of said value, together ivith interest there-

on at the rate of six per cent per annum from the

close of the mining season of 1937. * * *" (Italics

supplied.)

The verdict allowed interest on $9375.00 wrongfully

withheld in 1937. In so doing, the jury followed the

foregoing instruction of the Court. We submit that

the judgment, in conformity with the verdict, should

have awarded interest on said simi from the close of

the mining season of 1937, as directed in instruction

No. 2. The close of the mining season on Ganes Creek

is around October first annually (R. 198).
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JUDGMENT MUST CONFORM TO VEEDICT.

There is no principle of law more firmly established

than that the judgment must follow and conform to

the verdict.

Bennett v. Butterworth, 11 How. (U. S.) 669;

Ferkel v. Columbia etc., 192 Fed. 119

;

33 C. J. 1169, Sec. 106;

Black on Judgments (2 Ed.) 207, Sec. 142.

ERROR ASSIGNED APPEARS ON FACE OF RECORD AND
THEREFORE NO EXCEPTION NEED BE TAKEN.

The question whether the judgment is in conformity

with the verdict is a question of law, which appears

on the face of the record. Such questions muy he

assigned as ground for the correction or reversal of a

judgment, although no exception he taken.

Nalle V. Oyster, 230 U. S. 165, 176;

Denver v. Home Saving Bank, 236 U. S. 101,

103;

East St. Louis etc. v. Skinner Bros. Mfg. Co.,

249 Fed. 440, 442;

Chicago R. I. & P. By. Co. v. Barrett, 190 Fed.

118, 123.

The question whether the judgment conforms to the

verdict is deemed excepted to imder the Alaska Stat-

utes, without the exception being taken or stated or

entered in the journal.

Section 3636 (C. L. A. 1933, p. 728) provides:
a* * * "vVTien exceptions need not be taken or

allowed. * * * No exception need be taken or

allowed to any decision upon a matter of law when
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the same is entered in the journal or made wholly

ui)on matters in writing and on file in the court."

Section 3637 (C. L. A. 1933, p. 728) provides:

''Sec. 3637. What deemed excei)ted to. The
verdict of the jury, any order or decision, par-

tially or finally, determining the rights of the

parties, * * * are deemed excepted to without

the excei)tion being taken or stated or entered in

the journal."

We respectfully submit that the judgment appealed

from should be corrected so as to conform to the ver-

dict; that this Court should make an order directing

the lower Court to correct or amend the judgment

heretofore rendered by allowing interest on the sum

of $300.00 at the legal rate from October 4, 1936 ; and,

on the sum of $9375.00 at the legal rate, from the

close of the mining season of 1937, to-wit : October 1,

1937. If the Court should be of the opinion that the

verdict is indefinite as to the time the $300.00 was

withheld in 1936, and that the same is true as to the

$937e').00 withheld in 1937, and that said indefiniteness

is not aided by the instructions of the Court, then we

submit that interest should be allowed on the $300.00

from the close of the year 1936, and on the sum of

$9375.00 from the close of the year 1937.

Dated, San Francisco,

August 7, 1940.

Respectfully submitted,

J. Joseph Svllr^an,

John L. McGinn,

Attorneys for Appellant,

Ellen Reidy.
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This is an action at law for damages which plaintiff

alleges she suffered by reason of failure on part of

defendants to account to her for rent or royalty due

her under a lease of certain mining claims. Judgment

was entered in the lower Court in favor of the

plaintiff.

PLEADINGS.

Amended complaint (Tr. pp. 1 and 2) alleges (1)

that Ellen Reidy, as administratrix of estate of John

Griffin, deceased, leased to the defendants, co-partners,

doing business under name of Ganes Creek Dredging

Company for three years, the Minnie Bench right

limit, the Yeager Bench right limit and Gulch Frac-

tion placer mining claims, all situated above Discovery

on Ganes Creek in the Innoko Recording Precinct,

Alaska. Rental or royalty was 12^/2% of gross value

of all gold extracted. Copy of lease attached to the

complaint and made a part of it. (Ex. ''A", Tr. p. 6.)

(2) That the defendants went into possession of the

leased premises and in 1936 mined gold to the value

of $62,000.00 from the Minnie Bench and paid the

plaintiff the full amount of royalty due her except

$300.00. (3) That defendants continued to mine the

leased i:)roperty in 1937 and extracted therefrom gold,

the value of which was unknown to plaintiff, but that

on information and belief plaintiff alleged that the

amount extracted exceeded $75,000.00. That defend-

ants failed and refused to pay the 12%% royalty on

the amount so mined in 1937. (4) That defendants



under llic lease were obligated to notify plaint iff of

any (•onteni})lated elean-ups (of .i^old) on the pi-op-

ei*ty and this defendants faih'd to do. (5) That a

violation of the terms of* the lease worked a forfeiture

thereof ajul that on July 15, 19:57, fdaintiff notified

defendants to dei)art from th(> i)remises and surrender

possession. Defendants refused to aij^ree to plain-

tiff's demand.

Plaintiff asks for a judt;ment: (1) That defendants

be compelled to account for all gold removed from

the leased premises and that plaintiff have judgment

for amount of royalty due. (2) For a decree can-

celling said lease.

Second amended answer. (Tr. p. 11.)

Defendants filed an answer: (1) Admit that they

entered into the lease. (Plaintiff's Ex. A., Tr, p. 6.)

(2) Admit that they took out of Minnie Bench $62,-

000.00 and accounted to j)laintiff for full amount of

royalty, and deny that they withheld $300.00 due

plaintiff". (3) They deny all other allegations in the

complaint, namely, that they took $75,000.00 out of

the h^ased ])remises (4) or that they were under ob-

ligation to notify plaintiff' of clean-ui)s (5) and that

the lease was forfeited or that defendants were noti-

fied to surrender possession—wherefore, defendants

asks that ])lanitiff take nothing by the action and that

they recover their costs.



JURISDICTION OF THE LOWER COURT AND OF
THIS COURT.

The District Court for the Territory of Alaska is

a Court of general jurisdiction. (Sec. 1091, Compiled

Laws of Alaska, 1933, p. 273.) The judgment appealed

from determined that the plaintiff owned the area

in dispute and awarded the plaintiff damages for the

sum of $9375.00. This Court has jurisdiction upon

appeal to reverse the judgments of the District Court

of Alaska. (28 U. S. C. A. Sec. 225, Amended June

20, 1938.)

SPECIFICATIONS OF ERROR.

(1) Court erred in refusing to direct the jury to

return a verdict for the defendants at the close of

the entire case after both sides had rested. (Assign-

ment 32, Tr. p. 331.) (a) The only testimony before

the Court as to actual location on the ground of the

leased mining claims was that plaintiff, with assistance

of one or two others, undertook to lay out the lines

without any real knowledge of the facts; (b) that

whatever information the plaintiff and her witness

had was based on what was told to her and to them.

(Tr. pp. 147 and 148, last paragraph 149, 85, 89-91,

87, 93, 107, 108, 143, 214, 220.)

(2) The Court erred in admitting in evidence

Plaintiff's Exhibit C (Lyle's map), Assignment 17.

(Tr. p. 302.) Uncontradicted testimony shows map
was based on statements made to the surveyor Lyle

by plaintiff and Goebel, and no competent evidence

was introduced by plaintiff to explain how the sur-



veyor fixed the lines of tlie various elaims shown on

the map. The luieontradicted evidence is that all

plaintiff or Lyle knew was what they were told. (Ti-.

])p. 85, 89-91, 87.) Hearsay evidence was not admis-

sible because the persons on wliose statements ])lain-

tiff relies, were available and could have given dii-ect

testimony. (Tr. j))). 214, 220.)

(3) The Court erred in refusing to admit in evi-

dence the copies of location notices of two claims

covered by the lease, and one of the adjoining claims

owned by the defendants (Assignment 27, Tr. p. 315;

Assignment 30, Tr. p. 321) :

**The Court erred in denying the offer of defend-

ants to introduce in evidence certified copy of loca-

tion notice of claim No. 1 Above Discovery on Ganes

Creek, dated February 14, 1907, while the witness

Antone Anderson w^as upon the witness stand, marked

'Defendants' Identification I', the proceedings in rela-

tion thereto being as follows

:

Mr. Clegg. At this time, we ask to have marked for

identification this document which is placer location

notice of One Above, certified by the Recorder, the

location notice being dated the 14th of February,

1907.

(Certified copy of Location Notice of No. 1 Above

Discovery on Ganes Creek, dated February 14, 1907,

marked Defendants' Identification 'I'.)

Mr. McGimi. Well, we make the additional objec-

tion, of course, to that one that it does not tie the

property to any natural object or ])ermanent momi-

ment, so that it can be identified in any way. And, of



course, on all the grounds I have heretofore urged. I

suppose that is understood.

The Court. I will sustain the objection to this.

There is no natural object or permanent monument

or any identification.

Mr. Clegg. Well, at this time, we would like to

make a formal offer. (Out of hearing of Jury.) We
offer to prove by the presentation of Defendants'

Identification 'I', which is the certified copy of placer

location notice of the claim called Number One Above

Discovery on Ganes Creek—Gane Creek—a tributary

of the Innoko River, Alaska, on which the witness'

name of Mike Roky appears, for the purpose of iden-

tifying the boundaries and description of what is

known as Number One Above Discovery on Ganes

Creek, according to the witnesses who have already

testified.

Mr. McGinn. To which we object, of course.

Mr. Clegg. We ask that it be incorporated—the

notice and certificate be incorporated in the record.

(Said

Defendants' Identification 'I'

is in words and figures as follows

:

'Page 23

'No. 235

'Placer Location Notice

'I the undersigned a citizen of the United States,

have discovered placer gold in the ground hereinafter

described and hereby claim for placer mining purposes

20 acres situated on Gane Creek, a tributary of In-

noko River in the mining District, District of
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Alaska, to be known as No. 1 above discovery and de-

scribed as follows:

'Thence East 160 feet in a direction to stake

no. 1 Corner

'Thence South 1320 feet in a direction to stake

no. 2 Corner

'Thence West 660 feet in a direction to stake

no. 3 Corner

'Thence North 1320 feet in a direction to stake

no. 4 Corner

'Thence East 500 feet to the ])lace of beginning' the

Initial Stake upon which is posted a copy of this

notice.

'This location is made this 14th day of Feby 1907

T. J. Mickle

Locator

Mike Roky

John Maki

Witnesses

' Certificate

'I, W. J. Widman, U. S. Commissioner of the Mt.

McKinley Precinct, Fourth Division, Territory of

Alaska, do hereby certify that the foregoing is a full,

true and correct copy of the Placer Location Notice,

No. 1 above discovery, recorded in Volume 4, Placer

Locations, Ganes Creek, at Pa^e 23, Instrument Nmn-
ber 235, in the Office of Records at McGrath, Alaska.

This 2()th day of Sept. 1939'

(Commissioner's Seal) 'W. J. Widman
'U. S. Commissioner'
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Mr. McGinn. To which we argue the same objec-

tion. It doesn't tend in any way and doesn't prove

it is the location of the property. We object to it

upon all the grounds heretofore assigned.

The Court. I think the United States Statutes re-

quires, any certificate of location to describe the bound-

aries with reference to a natural or permanent monu-

ment, and, as this does not do that, it is inadmissible.

Mr. Clegg. Note an exception.

The Court. The offer is rejected."

''The Court erred in granting and allowing, over

defendants' objections, the motion of plaintiff to strike

from the records Defendants' Exhibit No. 3 and De-

fendants' Exhibit No. 4, being certified copies of loca-

tion notices of the Yeager Bench and Minnie Bench

claims respectively, the proceedings relating to said

motion being as follows:

The Court. I just wish counsel would look into

and give me the benefit of their investigation as to

how the Recorder, or Commissioner, for the Mt. Mc-

Kinley Precinct has any records with reference to

Ganes Creek. I had the idea that Ganes Creek was

in the Innoko Precinct.

Mr. Clegg. It was in the Second Division, as I

understand it, at the time these notices were recorded.

Mr. McGinn. These records are not in the posses-

sion of the Innoko Precinct?

Mr. Clegg. No, they are in the possession of the

commissioner at McGrath.

Mr. McGinn. But do they belong there?

Mr. Clegg. I don't care where they belong. That is

where they are now.
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The Coiu't. I don't tliiiik the cei-tificate by the

wrong- commissioner would he at all proper. I want

an investigation; I want you to show he was the

}) roper eonunissioner.

Mr. Clegg. Counsel didn't raise that question at

all.

The Court. 1 know, but I liav(> to look at that too;

if it is not properly certified, it is immaterial and the

objection sustained to it. That has to be taken into

consideration.

Mr. Clegg. If it can be shown that these original

records, in the office where they might be supposed

to be found at the present time, were not foimd there

on account of a fire, would certainly authorize the

introduction of these documents, irrespective of where

they were recorded.

The Court. I think you would have to prove the

copies. It seems to me you would have to prove them.

(Discussion on above subject.)

(Court adjourned until 9:00 A. M., October 6, 1939,

at which time it was reconvened.)

Mr. McGinn. The plaintiff now moves that plain-

tiff's Identification, or Defendants' Exhibit No. 3 and

Defendants' Exhibit No. 4, that were provisionally ad-

mitted in evidence yesterday, be stricken from the

records, for the reason that it is irrelevant and im-

material to any issue in this case; that it is toO' re-

mote and does not tend to prove, in any way, the

boimdaries of the claim that was leased by the plaintiff

to defendants on the 31st day of July, 1936 ; and, fui--

thermore, that said certificates of location are not

admissible in evidence for the purpose of undertak-
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ing to prove the boiindaries of the claim, they being

not a necessary part of the notice of location required

under the laws of the United States that were ex-

isting at the time that this action was filed. We fur-

ther object, on the ground, if the Court please, that

this notice describes the property as being situated

on Ganes Creek, a tributary of the Innoko River, in

the Nulato Mining District, Territory of Alaska, and

a certificate is attached thereto by W. J. Widman,

United States Commissioner for the Mt. McKinley

Precinct, Fourth Division, Territory of Alaska, and

it nowheres appears that he is the proper custodian

of these records, and, that being true, and, as a matter

of law, he is not the proper custodian, any certificate

by him would have no force and effect. His certificate

for this purpose would be deemed that of a total

stranger, and no effect or credence could be given

thereto. We desire that these objections extend like-

wise to Exhibits 3 and 4.

The Court. The motion is granted and Defendants

'

Exhibits No. 3 and No. 4 may be stricken.

Mr. Clegg. We note an exception.

Defendants' Exhibit 3,

so ordered stricken by the Court, being as follows

:

'Page 111

'No. 430

'Notice of Location

'I the undersigned am a citizen of the U. S. A., have

complied with the laws thereof, do hereby after finding

gold on the following described land, claim and locate
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for placei- mining; j)iu*i)()ses twenty acres (20) of land.

Commeneini>- at the Initial Stake, wliieli is placed

about 300 feet iij) in Ganes Creek from the nioulli

of a little stream cominu' in to the said (lain Ci'eek

from the East and is known on record as Oregon

Creek, tlience following the valley at the foot of the

Hill on the West side 1320 feet to a post No. 2 on

the S. W. Cor j)ost thence goinj^- uphill or in an East-

erly direction 660 feet to Cor. Post No. 3 in S. E.

Cor. Thence 1320 feet in a Northerly direction to Co.

post No. 4 in N. E. Corner, thence down hill across

stream 660 feet to the post of beginning: this claim

is known as the Yaeger Bench claim and is lying and

being alongside No. 1 above discovery Creek Claim

on the East side full length adjoining said claim. This

claim also adjoins the Ophir Bench with its eastern

side line full length the Oregon Claim of Arthur

Berry in its Northern end line. This day on the

claim on Tom Gane Creek, May 10th, 1907.

Ney Yaeger

Locator

'Wit (T. J. Mickle

'Recorded at the request of T. J. Mickle

'May 20th, 1907 at 9:10 a. m.

'/s/ Ed Block

'Dep Rec'

' Certiticate

'I, W. J. Widnian, V. S. Commissioner of the Mt.

McKiidey Precinct, Fourth Division, Territory of
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Alaska, do hereby certify that the foregoing is a full,

true and correct copy of the Placer Location Notice,

Yeager Bench Claim, recorded in Volume 4, Placer

Locations, Ganes Creek, at Page 111, Instrument

Number 430, Office of Records, McGrath, Alaska, this

26th day of Sept. 1939.'

[Commissioner's Seal] 'W. J. Widman
^U. S. Commissioner.'

Defendants' Exhibit 4,

so ordered stricken by the Court, being as follows

:

'Page 66

'Instrument No. 323

'Placer Location Notice

'The undersigned a citizen of the United States

have discovered gold in the ground hereafter de-

scribed and hereby claim for mining purposes 20

acres: situated on Ganes Creek a tributary of In-

noko River in the Nulato Mining District, District

of Alaska to be known as the "Minnie Bench" and de-

scribed as follows:

'Commencing at the Initial Stake which is No. 1

situated at the S. W. Comer of said claim also situ-

ated at the S. W. Cor. of creek claim No. 2 above

discovery on Gane Creek, running down stream along

and adjoining said creek claim on the East Boundary

Right limit 1545 feet in a Northerly direction to Stake

No. 2 N. W, Corner thence up the hill in a Easterly

direction to Stake No. 3 N. E. Corner thence 1545 feet

in a Southerly direction to Stake No. 4 S. E. Corner
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thoiico e^)r)() IVot in a wost(M-ly direction to the place of

beginning. The Initial Slake upon which is posted

a copy of this Notice.

'This location is made this Htli day of Mch A. J).

1907

M. V. Kershaw

Jjocator

J. F. Berry

agt.

Arthur Berry

E. Meier

Witnesses

'Recorded at the request of J. L. Berry

'April 14th at 1:45 P. m.

7s/ Ed Block

Dep Rec.

'

* Certificate

'I, W. J. Widman, U. S. Commissioner of the Mt.

McKinley Precinct, Fourth Division, Territory of

Alaska, do hereby certify that the foregoing- is a full,

true and correct copy of the Placer Location Notice,

Mimiie Bench, recorded in Volume 4, Placer Loca-

tions, Ganes Creek, at Page 66, Instrument Number

323, in the Office of Records, at McClrath, Alaska.

This 26th day of Sept 1939.'

[Commissioner's Seal] '/s/ W. J. Widman
'U. S. Commissioner.' "

(4) The Court erred in entering judgment U])on

the verdict (Tr. p. 80) of the jury. (Assignment 57,

Tr. p. 350.)
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No evidence was before the jury on which they

could make a finding as to amomit of damages. As a

result the jury reached their verdict by taking 12%%
(the agreed ro3^alty) of $75,000.00, the amount alleged

in the complaint on information and belief as being

the value extracted by the defendants.

STATEMENT OF FACTS.

This is an appeal from a judgment awarding

$9375.00 to plaintiff below (Ellen Reidy, as adminis-

tratrix of the estate of John Griffin, deceased) for

removal of gold by defendants during the year 1937

from an area along Ganes Creek, Alaska, which the

plaintiff claimed to own.

The ownership of the area mined by defendants in

1937 was the principal and, practically speaking, only

issue in this case.

In 1937 defendants carried on their mining opera-

tions on Claims No. 1 and No. 2 above Discovery,

which they had owned for some time. They deny that

during 1937 they mined on any land belonging to

plaintiff. The mming claims of plaintiff were Minnie

Bench, Gulch Fraction and Yeager Bench, and plain-

tiff claims that Yeager Bench covers the area on

which the defendants conducted their mining opera-

tions in 1937. In 1936 plaintiff executed a lease of

these thre^ claims to the defendants. The lease con-

tained no description of the demised premises other

than the names of the claims as above. In 1936 the

defendants mined (dredged) an area on the Minnie
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Bench and paid ])laintiff llic reserved i*ental oi-

royalty. On or about July 1'), iJOT, plaintiif notified

defendants in writini;' tliat she elected to cancel the

lease. (Tr. p. 4.)

The relative location of ])laintiif's three mining

claims, with reference to I wo adjoining mining claims

owned by the defendants, is illustrated on the dia-

gram inserted at the end of this brief. Defendants'

claims are described as number one and immber two

above Discovery.

The jury found that the area mined during 1937

belonged to plaintiff and rendered its verdict accord-

ingly; upon this verdict the Court entered judgment,

and it is from this judgment tliis appeal is prosecuted.

ARGUMENT AND AUTHORITIES.

At the outset we desire to make it clear that counsel

for appellants appreciate the difficulties encountered

when an attempt is made to overcome the effect of a

jury's verdict in an action at law; they ask the in-

dulgence of the Court and respectfully submit that

in their humble opinion grave injustice was done the

defendants by a verdict based on a total misconcep-

tion of the facts ; they believe that the verdict is based

upon incompetent evidence to the introduction of

which timely objection was made in the course of

the trial.

The issues in the case at bar aro not those usually

encountered in actions between landlord and tenant.
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The defendants concede that the plaintiff is the owner

of the three placer locations described by their names

in the lease and the complaint; they admit that the

area mined by them in 1936 belonged to plaintiff but

claim that all their operations during 1937 were car-

ried on by them upon claims number one and numbe]*

two above Discovery owned by defendants and which

adjoin the mining claims of the plaintiff. (See dia-

gram at end of brief.)

POINTS 1 AND 2. NO EVIDENCE TO SUPPORT VERDICT OR
INTRODUCTION IN EVIDENCE OF SO-CALLED LYLE MAP.

The question presented is : Where was the dividing

line between the leased premises, owned by plaintiff,

and the mining claims owned by the defendants and,

did the defendants, in 1937, dredge any ground on

plaintiff's side of the dividing line and, if so, how

much gold did they extract from plaintiff's ground,

and what was the amount due the plaintiff under the

terms of the lease?

The universal and long established custom in

Alaska, in the location of placer claims along streams,

is to first locate a creek claim where gold is discovered

and to call such claim "Discovery claim". "Dis-

covery" covers the flat land on either or both sides

of the creek or stream. The creek claims above and

below "discovery" are located and known as one, two,

three, etc. above Discovery, and one, two, three, etc.

below Discovery, as the case may be. The locations

alongside of the creek claims are known as "Bench
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clairns" because' llicy oi'diuarily coNcr llic benches or

hillsides on either side of the creek or valley bottom

where the creek claims ai'e hx^ated. {'Vv. p. 214.)

This pi-ocedurc is well pointed out by the lat(i dis-

tinguished Alaska judge, James Wickersham in the

case of

Butler r. (iood E)ion<i]i Min. Co., 1 Alaska 249.

The opinion reads:

"The Court will take judicial notice of those

general methods and rules of locating and mark-
ing mines upon the public domain in Alaska that

are so widespread and w-ell knownl and fixed in

the mining system as to be familiar to all miners

and in all the mining districts. Of these familiar

and general Tules, one is that the first discovery

is generally called and Ivuown as the 'discovery'

claim, and that, when the same is within a gulch

or on a stream, the claims arc marked or num-
bered from discovery claim up and down the

gulch or stream.

''Another is that claims are frequently num-
bered or marked by reference to one which is so

definitely established as to be used by all the

miners along the same course as the initial claim,

and is so used by other locators as a permanent
monument. These matters are too widely known
to miners and accepted by them, and are so com-
monly used and depended upon in making loca-

tions that, if the coui't failed to recognize them
and follow them, it would disorganize the entire

mining system in this territory, and render titles

void and insecure which have been acquired in

good faith in full reliance upon this system. * * *

It may be fairly said that on placer mhiiiig
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gulches and streams there exists a well recog-

nized and established system of surveys having

the discovery or first claim as the base line. To
destroy that system by refusing to recognize it as

a permanent monument, when in fact it is used as

such, would be a calamity."

See also:

Smith V. Cascaden, 148 Fed. 794, C. C. A. 9th.

The amended complaint described the demised

claims as ''The Minnie Bench, right limit, Yaeger

Bench, right limit. Gulch Fraction right limit, all

situated above Discovery on Ganes Creek". The terms

"right limit" and "left limit" mean the right hand

or left hand side of a creek bottom looking down

stream.

In support of her contention, plaintiif introduced

in evidence a map made by one Lyle, a surveyor, em-

ployed by her. This map (Plaintiff's Exhibit C) pur-

ports to show the land leased to the defendants and

the portion thereof dredged by them and from the

proceeds of which no rental or royalty was paid by

them to plaintiff.

Lyle testified that he knew nothing about the actual

location on the ground of the mining claims mentioned

in the lease or the adjoining claims. The j^laintiff in-

dicated to him where the corners of these claims were

(Tr. p. 85), and one Chas. Goebel i)ointed out to him

the location of one corner of the Yeager Bench: "He
came up to the North End of Yeager Bench, but he

didn't come up to the South End of Yeager Bench."

(Tr. pp. 89-91.) Lyle further testified that he used



19

a blueprint niaj) t;iv('ii or sliov.n lo him by i)laintiff,

by meuns of wliicli he cstablisht'cl sonic oF tlic (-oniers

of tho claims.

He, l^ylc, knew notliini;' aboul this map except what

he was told. To quote: "1 made my survey exactly

as the stakes were shown to me on the ground." (Tr.

p. 85.) "I made my survey and map from what Miss

Reidy told me were the locations of the various stakes,

except the last one I testified about which I got from

a maj) supj)osed to have been made by a man named

Thorne." (Tr. p. 87.) "1 found uu location notices

of any kind. I knew that the Minnie Bench and

Yeager Bench claims were supposed to be bench

claims and- that they were named bench claims; my
map" (Plaintiff's Exhibit C) "shows that they are

all down on the creek except a very slight portion of

the Minnie Bench." (Tr. p. 87.) "Plaintiff's identi-

fication 1", (which was introduced in evidence as

Plaintiff's Exliibit C, the map we refer to) "repre-

sents all that Miss Reid}' told me as to the location of

these various stakes that are ]-e])resented on it." (Tr.

p. 89.) (See Assignment 17, Tr. ]). 302.)

The "Thorne map" to which the witness Lyle refers

was admitted in evidence (over defendants' objec-

tions) as Plaintiff's Exhibit A. (See Assignment 12,

Tr. p. 292.)

The plaintiff, herself, testified that all she knew

about the locus of the three mining claims claimed by

her w'as what others told her. She testified: "When
I first went to (lanes Creek in May, 1934, I took ]\Iike

Roka to show me the location of the mining- ground
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belonging to the John Griffin estate." (Tr. p. 93.) ^'I

had never had any acquaintance with placer mining

claims; I had never been on a mining claim before

that time ; I acquired all the information I had with

reference to the location of the stakes of these three

claims from Mike Roka in May, 1934 ; I have no loca-

tion notice of the Gulch Fraction, Minnie Bench or

Yeager Bench. * * * I wouldn't give any explanation

of what the word 'bench' signifies or means when a

claim is called a 'bench claim', like Yeager Bench

claim and Minnie Bench claim; I had these claims

marked out in 1936 but I did not file miy looatimi

notice or amended location notice of these claims or

anything of that kind." (Tr. pp. 107, 108.)

Note: The "Mike Roka" referred to above, in

his testimony, Tr. p. 214, et seq., explains fully the

relative location of the claims involved and shows

that they do not cover the ground claimed by

plaintiff.

The plaintiff's case rests upon the shadowy, uncer-

tain hearsay evidence above referred to. Upon that

evidence the jury found that her three claims lay to

the west of the dividing line between her property and

that of the defendants. (See diagram at end of brief.)

Her entire case rests upon what Lyle said Goebel

told him and what plaintiff says Goebel and Roka told

her. Both of them deny making the statements at-

tributed to them. (Tr. pp. 214, 220.)

Her Exhibits (A and C, the Lyle and Thorne maps)

are pure hearsay; Lyle made his map upon what he
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was told b\' licr and upon wlial lie says CHoclx-l told

him.

Hearsay evidence is sometimes admitted io estab-

lish old boundaries in cases where monuments and

lines have been pointed out o}i the (jround, and the

testimony of the person who did the pointing out is not

available through death, or absence from the jurisdic-

tion of the Court. In the present case, both Roka and

Goebel were witnesses and were available. Not only

that, but both contradicted the woi'ds put in their

mouths by plaintiff and Lyle. Lyle's testimony (Tr.

pp. 89, 91) clearly shows that Goebel never went witli

him to the South End of Yeager Bench, and so nevei-

pointed out on the ground the stakes oi- lines of the

claim except at the North End.

See:

WiUisou V. Ehujwood, 190 Fed. 549, C.C.A., 9th.

Where the Court excluded proffered testimony of a

witness the purport of which w-as said to be that one

J. L. Berry who, as agent for Arthur Berry, made the

Berry location, w^ent w4th the witness to each of the

corner stakes of the claim and pointed out the stakes

and identified the same as the stakes marked by him

as the corner stakes of the Berry location as originally

made, and that Berry at that time stated to the witness

that the writing upon each of the stakes was written

by himself at the time he set the comers. J. L. Berry

at time of trial w-as alive and was within the jurisdic-

tion of the Court, but he was not called as a witness

nor was his dei^osition taken. In view of those facts

there was no error in excludinu' the testimonv as to
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his declarations. Citing Clement v. Packer, 125 U.S.

309, 31 L.Ed. 721.

The original "Thorne map" was never produced nor

was the authenticity or correctness of the copy of it

established by any evidence. There is no reason as-

signed why this could not have been done.

We submit that the record in the case at bar is de-

void of any evidence showing that the locators of

plaintiff's three claims, or any of them, were not with-

in the jurisdiction of the Court at the time of the

trial or that their deposition could not have been taken,

and in the absence of such proof the hearsay evidence

of the plaintiff and Lyle was inadmissible; and the

map of surveyor Lyle (Exhibit C), built up and con-

structed on such hearsay, should not have been ad-

mitted in evidence over the defendants' objections.

WilUson V. Ringwood (supra).

The fact that the Thorne map may have been used

in calculating royalties payable on other claims would

not justify its introduction in evidence to determine

royalties accruing from the three locations claimed by

the plaintiff.

The plaintiff stressed statements alleged to have been

made by one of the defendants (Tr. p. 102) at the time

the lease was executed. Such oral statements could

not change the area leased ; that was fixed by the writ-

ten document executed after the alleged conversations.

The declarations of the defendant Speljack, "We can't

go back on the stakes" (Tr. p. 102) was entirely in

harmony with defendants' contention that they did not

trespass on plaintiff's claims. The stakes referred to
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by him were the stakes along' the dividing line* be-

tween the ])laintiff's U^asod premises and defendants'

two claims adjoining. (See diagrani at end of bi'ief).

The stakes discussed at great length in the testimony

were those along this dividing line, and what the plain-

tiff did was to move her claims over from the east

side of this dividing line to tlic west side, by calling

the southwest comer of the claim the southeast conic )•

and the northwest corner the northeast corner of the

different claims, thus placing her three bench claims

out on the tiat land along the creek and away from the

bench or hillside where they were actually located as

their names indicate: ''Minnie Bench claim and

Yeager Bench claim." Frank Speljack, a witness for

the plaintiff (Tr. p. 143, bottom), testified: "We did

not work on the Yeager Bench but we w^orked on No. 1

above, which is ground that is named on Plaintiff's

Exhibit C (Lyle Map) as the Yeager Bench".

POINT 3. THE REFUSAL OF THE TRIAL COURT TO PERMIT
THE SUBMISSION IN EVIDENCE OF THE ORIGINAL LOCA-
TION NOTICE AND CERTIFICATE OF THE YEAGER BENCH
AND OF THE ADJOINING CLAIM, KNOWN AS NUMBER ONE
ABOVE DISCOVERY, ON SAID GANES CREEK, WAS ERROR
AND SERIOUSLY PREJUDICED DEFENDANTS.

The location notice of the Yeager Bench reads as

follows (Assignment 30, p. 321) :

'Notice of Location.

I, the undersigned, am a citizen of the U.S.A.,

have com]^lied with the laws thei'eof, do hereby

after finding gold on the following described
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land, claim and locate for placer mining purposes

twenty acres of land. Commencing at the Initial

Stake which is placed about 300 feet up in Ganes

Creek from the mouth of a little stream coming in

to the Creek from the East and is known on rec-

ord as Oregon Creek, thence following the valley

at the foot of the Hill on the West side 1320 feet

to a post No. 2 on the S.W. Cor. post thence going

uphill or in an easterly direction 660 feet to Cor.

Post No. 3, in S.E. Cr. Thence 1320 feet in a

Northerly direction to Co. post No. 4 in N.E. Cor.

;

thence down hill across stream 660 feet to the post

of beginning; this claim is known as the Yeagei'

Bench claim and is lying and being alongside No.

1 above discovery Creek Claim on the East side

full length adjoining said claim. This claim also

adjoins the Ophir Bench with its eastern side line

full length the Oregon Claim of Arthur Berry in

its Northern end line. This day on the claim on

Tom Oane Creek, May 10th. 1907.

Ney Yeager, Locator,

Wit: T. J. Mickle

The location notice of placer mining claim Number

One above Discovery reads as follows (Assignment 27,

p. 315) :

"Placer Location Notice.

I, the undersigned, a citizen of the United

States, have discovered placer gold in the ground

hereinafter described and hereby claim for placer

mining purposes 20 acres situated on Gane Creek,

a tributary of Innoko River in the.. .....mining

District, District of Alaska, to be known as No. 1

above discovery and described as follows

:

^Thence East 160 feet in a direction to

stake No. 1 Corner; thence South 1320 feet in a
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direction to stake No. 2 Corriov; th(;nco West
()G() i'eetjn a direction to stake No. 3 Corner;

thence North 1320 feet in a direction to stake

No. 4 Comer; thence East 500 feet to llie place of

beginning- the Initial Stake upon which is i)oste(l

a copy of this notice.'

'I'his k)cation is made this 1-iUi. day of Febry.

1907.

T. J. Mickle, Locator.

Witness, Mike Roky
JohnMaki '^

See:

Butler V. Good Enough Mmincj Co., 1 Alaska

249, cited above.

The objection iirs^ed by plaintiff's counsel aj^ainst

the admission in evidence of these notices is tliat there

was no evidence showing that the Yeager Bench as

covered by the foregoing location notice was in tlie

same position as it w^as when the notice was filed and

that it has remained a continuous claim and that tlie

boundaries shown by this location notice would not

show that the boundaries remained the same from the

time the location was made up to the date of the execu-

tion of the lease; and the further objection that the

original record of this location notice was not found

in the possession of the Recorder for the Imioko

Precinct.

Let us examine the first part of the objections. Tlie

record abounds with testimony to the eifect that tlie

Yeager Bench claim was in the sanu^ i)ositi()n and

covered the same ground on the day of trial as it did

the day it was first located in May, 1907 (Tr. pp. 220,
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216.) The witness Hans Erickson, on page 208 of the

printed transcript, testifies that he was on Ganes

Creek since 1911; that plaintiff's intestate, John

Griffin, was his neighbor; that "the Yeager Bench is

right on the bench where it has alw^ays been since I

have been on the creek." (Tr. p. 211.)

The witness John Vogtor testified (Tr. p. 199) that

he went to Ganes Creek in the spring of 1907 and

stayed there ten years ; that he purchased the Yeager

Bench from the original owner and mined on it ; that

in 1936 or 1937 the plaintiff asked him to point out the

lines of the Yeager Bench and other claims; that he

did so; that "there has been no change in the location

of those claims, No. one (above Discovery) and Yeager

Bench since I was there, absolutely no." (Tr. p. 208.)

The general rule of law is that if a location is once

shown to have existed, the presumption is that it con-

tinues a valid subsisting mining location.

Willison V. Uingivood, 190 Fed. at 552.

The last portion of the objection deals with the

custody of the records. The testimony shows that in

1930 the records of the Innoko Precinct were destro3^ed

by fire (Tr. p. 92) ; the certificates attached to the

proffered notices show that they were recorded orig-

inally at McGrath, which, at that time, was the proper

place for such records, the Innoko Precinct not having

been established until after 1907. The Court will take

notice of the fact that, in Alaska, recording districts

and precincts are established by Court orders and not

by statute, and the orders creating the various record-

ing districts need not be included in the transcript.
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There is an additional .ground of ()))jecti()ii lo llie

introduction oi' the location notice of Number one

above Discovery which is that the notice does not tie

the location to a ])e]'nianent object oi' well known

monument; it seems to have been upon this particular

l)()int, mentioned by the trial Court, that the objection

was sustained. (Tr. pp. 233, 234.)

We believe the trial Court erred in its rulint^s. At

the time the two locations referred to were made,

Alaska had no local statute upon the subject and the

federal mining law did not, and does not now, require

the location notice to tie the claim to any permanent

monument or well known object. That was and is re-

quired of a location certificate but not a notice of loca-

tion for obvious reasons. Besides, the Yeager Bench

notice most assuredly ties the location to at least two

well known objects, Ganes Creek and Oregon Creek.

The second location notice (One above Discovery) ties

the location to Discovery claim, always a well known

object or monument, and such reference satisfies the

requirements of the federal statute.

**The location must be distinctly marked on the

ground so that its boundaries mav be readilv

traced. All records * * * shall contain the name
or names of the locators, the date of the location,

and such a description of the claim or claims

located by references to some natural object or

permanent monument as will identify the claim."

The subject is well dealt with in the opinion of Judge

Wickersham in Butler v. Good Enou</h Mi)i. Co., 1

Alaska, p. 249, et seq., a portion of which we have

heretofore quoted, see pages 17 and 18 of this brief.
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See also opinion of Justice Field in

Hammer v. Garfield Min. Co., 130 U.S. 291, 9

Sup. Ct. 548, 32 L.Ed. 964;

Anvil Hydraulic Co. v. Scandia Mining Syndi-

cate, 4 Alaska 479.

POINT 4. APPELLANTS CONTEND THAT NO EVIDENCE WAS
SUBMITTED UPON WHICH THE JURY COULD LEGALLY
COMPUTE THE AMOUNT DUE PLAINTIFF UNDER THE
TERMS OF THE LEASE, AFTER FINDING THAT THE PREM-
ISES MINED DURING 1937 BY DEFENDANTS WERE
COVERED BY THE LEASE.

It was the duty of the plaintiff to prove the amount

of damage sustained. No wilful trespass is involved

in this case ; the defendants in good faith were mining

upon ground which they believed belonged to them.

If plaintiff had made the proper effort she could have

ascertained the exact amount of gold mined by defend-

ants from the disputed area. Speljack, one of the de-

fendants and the matiager of the partnership, testified

as a witness for plaintiff: ^'We can tell the jury how

much was taken out of the disputed ground by the

bank records." (Tr. p. 143.) He further testified

that he had the bank statements. (Tr. p. 165.) The

computations and figures presented by plaintiff's wit-

nesses were so disconnected, involved and contra-

dictory that they could only lead to confusion in the

minds of the jury as well as anyone else reading the

record. As a result the jury took note of the allegation

in the amended complaint (which was not in evidence

and denied in defendants' answer), that on informa-

tion and belief the amount of gold taken from the dis-
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puted area was $75,000.00. The lease called for 121/270

royalty; 121/2% of $75,000.00 is $9375.00, the exact

amount of the verdict.

Using figures taken from production records cover-

ing other areas would be totally unreliable; anyone

familiar with placer mining knows that one of two

adjoining areas may contain much gold and the other

be barren. The plaintiff had it within her power to

secure the records of the defendants and ascertain

from them the amount of gold actually extracted. (Tr.

pp. 143 and 144.) Speljack, the manager, when a wit-

ness for plaintiff, testified, ''I can tell how much was

taken out of No. 1 above by looking at the Company's

books and bank statements." It is to be remembered

thaf one above is what plaintiff calls the Yeager

Bench.

We respectfully submit that judgment should be

reversed.

Dated, San Francisco, California,

August 21, 1940.

Henry Roden,

R. F. Lewis,

Attorneys for Appellants.

(Exhibit Follows.)
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I.

On page 9 of appellee's brief the statement is made
that defendants continued to mine the Minnie Bench
to the close of the mining season of 1937. This state-

ment is not correct. The record to which counsel

refers shows (R. 198) that at the conclusion of dredg-

ing operations in 1936 the defendants told plaintiff

that they were through with her ground and that she

said she was glad to get through with them. This is

confirmed by the testimony of Repo (R. 239) referred

to on the same page 9 of appellee's brief.

In explanation of the course of the dredging opera-

tions of the defendants in 1936 before and after the

signing of the lease, we refer to plaintiff's testimony

as follows:

(R. 101 bottom) ''In their dredging they dredged

right outside that line but I wouldn't say they tres-

passed. He touched that line and passed it for about

12 or 14 days, in between cleanups, digging outside

that line. They didn't come over that line at all. Dur-

ing that time I negotiated about the lease, not with

the other members so much, but with Mr. Speljack.

* * * He told me he wasn't going to dredge it, he was

going to go by with his dredge. * * *

(R. 102 bottom) "At that time they were still

dredging outside the line and dredged for a couple

more days, and on August 2nd they turned in on my
ground and dredged along. I could only give a rough

estimate as to how near that would be to the end of

the landing field. They were 12 or 14 days from this



soiit Invest coi'iuM" of tlie Minnie Bench on tlieir own
ground, N. 2 Claim, vvlien they turned in on my
ground. 1 would say it was maybe 100 or 150 feet,

whatov(M' it would take to dredge 12 or 14 days along

outside thai line. * * *"

(R. 103) ''They ])aid royalties to me from August

2 to October 2, 193(), * * *."

Note: It is suggested that ]"eference be made to

the diagram at end of appellant's opening brief,

where relative positions of plaintiif's Bench

Claims and defendants' Creek Claims are shown.

Reference should also be made to the Anderson

Map mentioned below.

The course of defendants' dredge as it proceeded

down Ganes Creek Valley in 1936 and 1937 is very

clearly indicated on the map prepared by Antone

Anderson (Defendants' Identification F, Exhibit 2,

R. 227) admitted in evidence without objection.

Mr. Anderson testified in part as follows:

"I was on Ganes Creek in June, 1938, to make a

survey of Ganes Creek for Frank Speljack, one of

the defendants. I made a survey of Minnie Bench,

Yeager Bench, One, Two, and Three Above. I spent

about 14 days in the field and about 8 or 10 days

draw'ing the map. Defendants' Identification F is

the same ma]:> which I had here yesterday and the

writings on the map have been eliminated by blacking

them out in draftsman's ink. It is a map of part of

Ganes Creek which I made from field notes and a

survey of the area mapped.



That part of the map represented in green is Ganes

Creek as of July, 1938, flowing northeast. The area

ahout the center of the map, continuing in a general

northerly direction tvith brown dotted lines, indicates

the dredge tailings* as I found them in July, 1938.

The lines on the left hand side of the map are contour

lines or elevation lines representing the elevation, and

represent where that elevation is constant throughout

the valley. It is the same on the right hand side of

the map. Where the lines are close together, the valley

is steeper. Where the lines are farther apart, the slopes

are flatter. The lines about l/16th of an inch apart,

or thereabouts, that run throughout the map on the

dotted sui'face represent the road that comes from

Takotna and goes down through Ganes Creek. It is

on the dredge tailings here and on the side of the bank

here. The area here to the left on the brown surface

is the area of tailings that was bulldozed level to form

an airplane landing field.

There are four distinct parallelograms on the map.

The northwest one represents the area of what I found

enclosed in stakes of what is called No. One Above.

The parallelogram to the right of that represents the

Yeager Bench.

Below those two parallelograms are No. Two

Above on the southwest and Minnie Bench on the

southeast side. The broken lines indicate the claim

boundaries. I ascertained the four corners of the

four i)arallelograms by measuring with a chain and

*"Dredge Tailings" are the piles of rocks left on the surface of the ground

after mining operations have been concluded.



artci-wards ()])fniiiinn- fjie an.c:l(', with a transit, to that

})articiilar location, and T stoi)[)od at that particulai*

location, or corner, because there were stakes there

or claim niai-kers at those locations which were shown
to me by Mike Roka and Jolm Vo<]^tor. There is

notliini;- on tlie map except objects that I found there

and were pointed out by these two men."

The mutilation of the Anderson map was the result

of a Couit order. However, the map taken in con-

jimction with Anderson's testimony is understandable.

It is to be noted that Ganes Creek rmis north. The

diag^ram at tlie end of appellant's opening brief will

help to explain the situation.

By looking at the Anderson map and noting the

testimony of the plaintiff (R. 101-103), it is clear that

in July 1936, the defendants dredged along the west

line of the Minnie I]ench going north about 150 feet,

and then turned east into plaintiff's ground after the

lease was signed, then continued north until the end

of the 1936 season when they moved west and out of

the Minnie Bench owned by the plaintiif (R, 166)

and onto their own ground. Thereafter they con-

tinued down Ganes Creek Valle}' but always to the

west of the dividing line between the Bench Claims

of the plaintiff and the Creek Claims of the defend-

ants.

It is true that on ])age 104 (R.) the j)laintiff as a

witness in her own behalf is re])orted to liave testi-

fied that on June 11, 1937, tlie defendants l)euan

dredging the Minnie I>ench and that she made a trip

out there.
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It is obvious, however, that the ground referred to

in this testimony was the Minnie Bench, in accord-

ance with the contention then being asserted by the

plaintiff, and without reference to the ground de-

scribed by the name of Minnie Bench in the lease

of July 31, 1936. Her statement (R. 104) that in

1937 nothing was said to her about the defendants

being on the Minnie Bench must be read in the light

of her own testimony as reported on the following-

page that in June 1937, on the day they were hav-

ing a cleanup, "Mr. Speljack said that * * * they

didn't take this cleanup off of John Griffin's Minnie

Bench".

The truth, of course, is that the Minnie Beach to

which the plaintiff was asserting a claim in 1937 in-

cluded other ground than that which in truth con-

stituted John Griffin's Minnie Bench. It was in the

following month (July 1937) that she caused a sur-

vey and) map of the three claims mentioned in the

amended complaint to be made by Robert Lyle in

compliance with the contentions at that time being

asserted by her.

II.

The defendants have never at any time disputed

the title of the plaintiff to the mining claims which

were mentioned in the lease of July 31, 1936. What

they do contend, and have consistently contended ever

since 1937, is that the mining claims to which the

plaintiff was entitled did not include any part of the



ground upon which hi UK)! they conductod mining

operations. No principle of estop])el j)rechided an

inquiry at the trial as to the true situation, in ac-

cordance with the veritable rights of the parties, ol'

the boundary between the ground to which the phiin-

tift' was admittedly entith'd and the ground owned

by the defendants themselves.

Schraeder M. & M. Co. v. Parker, 129 V. S.

688, 698-700.

III.

On page 20 of the appellee's brief, argument is

advanced to prove that the three mining claims cov-

ered by the lease were out in the valley of Ganes

Creek and did not lie along tlie bench bordering the

Creek Valley. Any such argument is contradicted by

the testimony of the plaintiff (R. 129 bottom) as fol-

lows :

'^I have never been u]) the gulch called Fraction

Gulch. I have just been over the trail at the mouth

of the Fraction several times. There is a high bench

on the Yeager Bench and on the Minnie Bench and

there is a hill rising at the mouth of the Fraction."

The Anderson map shows that there were small

areas within the leased ground lying near the foot

of the bench, and there was enough on the Minnie

Bench to keep the dredge working from August 2nd,

1936 to October 2nd, 1936, during which period the

defendants i^aid royalty to the plaintiff.
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Witness Speljack (R. 167) testified that they

thought they could work the Yeager Bench by the

hydraulic method. ''We had a pumping plant and

everything. '

'

IV.

In closing we desire to reaffirm our previous state-

ment (opening brief) that we sincerely believe that

these miners (defendants) are the victims of a mis-

carriage of justice. A review of the testimony will

satisfy any unprejudiced person that the ground

leased to these defendants lay along the bench on the

right limit (east) side of the valley of Ganes Creek

and not out in the valley, and that the jury was

misled, resulting in an unjust verdict.

Dated, San Francisco, California,

September 30, 1940.

Respectfully submitted,

Henry Roden,

R. F. Lewis,

Attorneys for Appellants.
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STATEMENT OF THE CASE.

As stated in appellant Reicly's brief (p. 3) the pur-

pose of this appeal is to have this Court direct the

trial Court to correct the judgment entered in this

cause "So as to allow interest in conformity with the

verdict."

The action was instituted by the plaintiff Ellen

Reidy to compel the defendants to account for 12%%
of all gold mined by them from certain placer mines

claimed by plaintiff as her property in 1937 and to

recover the sum of $300.00 alleged to have been with-

held by defendants from mining operations carried on

by them in 1936 upon mining property belonging to

plaintiff; this amount of $300.00 was claimed by de-

fendants as due them for annual assessment work

alleged to have been performed by them at the request

of plaintiff.

The jury found that plaintiff was entitled to recover

from defendants the sum of $300.00, withheld by them

from royalties accruing to her in 1936 (the balance of

the 1936 royalties having been paid to her) ; the jury

also found the defendants were accountable to her for

$9375.00 as royalties mined by them in 1937 from

premises found to belong to plaintiff.

Upon the question of interest on the sum of $9375.00

the trial Court instructed the jury as follows

:

Instruction No. 2 (R. p. 31) :

*'If, under the preceding instruction, you find that

the ground mined by the defendants during the

year 1937 was a part of said leased premises, you

should ascertain, by a preponderance of the evi-

dence, the value of the gold dust, and so forth.



mined and recovered from said leased })remises by
the defendants during- thc^ year 1937, and you
should find in favor of the i)laintiff: for 12i/^% of

said value, together with interest thereon at the

rate of six per cent per annum from the close of

the mining season of 1937."

Upon the question of interest on the sum of $300.00

the Court instructed as follows

:

Instruction No. 3 (R. p. 31)

:

'*It is admitted by the parties that from the min-

ing operations of the defendants during the year

1936 gold dust of the value of $300.00, which was
due and owing to the plaintiff as royalty, was re-

tained by the defendants, under the allegation that

it was owing to them for assessment work alleged

to have been done by them on said Minnie Bench,

Gulch Fraction, and Yeager Bench at the instance

and request of the plaintiff and upon her agree-

ment to pay for the same.

''If you believe that a preponderance of the evi-

dence in the case shows that the plaintiff author-

ized the defendants to do assessment work upon
said claims, agreeing to pay for the same, and, if

you further believe that a preponderance of the

evidence shows the defendants did amiual labor

upon said placer mining claims in the value of

$300.00, then you should find that there is nothing

due the plaintiff from the defendants from the

mining operations of the defendants for the year

1936. If, however, the evidence as to any of the

above-mentioned allegations is equally divided or

preponderates in favor of the })laintiff, then you

should find that the sum of $300.00 is due the

plaintiff from the defendants from their mining

operations during the year 1936, together with



interest thereon at the rate of six per cent per

annum from the 4th day of October, 1936, and
such sums should be added to the sum, if any, you

find due plaintiff under instruction No. 2."

Upon these instructions the jury returned the fol-

lowing verdict

:

^^Yerdict.

We, the Jury, duly empaneled and sworn to try

the above-entitled cause, do, from the law and the

evidence therein, find in favor of the plaintiff and

against the defendant on the issues joined herein

and that there is owing to the plaintiff from the

defendants the sum (12) of $9,375.00, plus $300.00

withheld, for royalty from mining operations dur-

ing the years of 1936 and 1937, together with in-

terest thereon.

Done at Fairbanks,, Alaska, this 7th day of Octo-

ber, 1939.

R. A. Perkins,

Foreman."

Upon the foregoing verdict the Court entered judg-

ment to the effect that plaintiff have and recover from

defendants the sum of $9675.00 with interest from date

of judgment at the rate of 6% per annum. The judg-

ment is dated October 13, 1939.

ARGUMENT.

The defendants contend that the jury, by its verdict,

fixed the total amount of plaintiff's recovery; it states

that plaintiff is entitled to recover ''$9,375.00 plus

$300.00 withheld for royalty from mining operations



during- the years of 1936 and 1937, together with inter

est thereon''.

INTEREST FROM WHAT DATE?

Who, but the jury, had the power to assess the

amount, if any, to be recovered by plaintiff ?

The amount of plaintiff's claim was not ascertained

or liquidated until the rendition of the verdict; plain-

tiff's amended complaint gives no intimation of what

the amount might be and she does not pray for any

interest on her unliquidated demand.

Under the Court's instioiction No. 2, the jury is di-

rected to asceii:ain the value of the gold mined in 1937,

and, if it finds for plaintiff, to grant her 12%% thereof

together with interest at 6% per annum from the close

of the mining season of 1937.

Under instruction No. 3 the jury may find for plain-

tiff in the sum of $300.00 with interest from October

4, 1936 and "such sums should be added to the sum

found due, if any, imder instruction No. 2"; in other

words, the jury was directed to find what amount, if

any, was due plaintiff under instruction No. 2 for

royalties earned in 1937 plus interest thereon from

the close of the mining season of 1937 and add to this

sum, the sums found due, if any, under instiniction

No. 3 ; the latter amount could not exceed $300.00 plus

interest from October 4, 1936. It is evident that the

sum of $9375.00 included royalties for 1937, plus in-

terest thereon, plus interest on the $300.00 from 1936

operations, and the trial Court so construed the ver-

dict and entered judgment thereon.



VERDICT INDEFINITE.

Counsel for plaintiff had opportunity to object to

the form of the verdict before it was submitted to the

jury and to request the Court to have the dates made

definite from which interest on any sum recovered

might accrue. And when the verdict was returned into

Court, counsel for plaintiff had another opportunity

to ask that the jury be required to make it more

definite and certain by fixing the interest dates defi-

nitely. Neither opportunity was taken advantage of;

the verdict was accepted by the Court and counsel as

satisfactory.

The trial Court, after discharging the jury, had no

longer control over the verdict. It had correctly in-

structed the jury upon the question of interest on

both amounts and had instructed them to add these

sums together.

If the computations of the jury were unsatisfactory

to plaintiff she had ample opportunity to have them

corrected.

The trial Court, after accepting the verdict without

objection on the; part of plaintiff, had no more power

or authority to fix the amount of interest due prior

to its rendition than it had the power to assess or

change the amount of the principal sums.

In the case at bar the interest was merely incidental

to the principal debt; it would be recoverable as an

element of damages and not as an integral part of the

debt.



The contract under which the recovery was sought

did not provide for payment of interest; the right

thereto arises by implication and as such is an ele-

ment of damages.

Bennett v. Federal Coal Co., 40 A.L.R. (N. S.),

p. 588.

There is no warrant to correct or add to a verdict

after the jury is discharged.

Wright v. Seeley, 56 N.W. 86.

When the right to interest is submitted to jury and

the verdict is silent as to interest, it is error to add

interest.

McDonoughv. Williams, 112 S.W. 164 (p. 168).

The interest was a part of the damages claimed and

the assessment of the amount to be recovered was a

matter solely within the province of the jury.

Counsel for apj^ellant suggest in their brief (p. 11)

that interest should be allowed on the $300.00 from the

close of the year 1936 and on the $9375.00 from the

close of 1937.

That is, in fact, asking the Court to add something

to a verdict that only a juiy can do.

We respectfully suggest there is no warrant in law

for such action.

As before stated, if the verdict is indefinite and

counsel for plaintiff seem to concede such to be the

case, nobody but the jury could make it definite.

Comisel had an opportunity to have this done, they
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failed to avail themselves of that opportunity and

must take the consequences.

Dated, November 25, 1940.

Respectfully submitted,

Henry Roden,

Attorney for Appellees,

Mike Myntti, et al.
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2 Markwell <& Compofiiy vs.

In the United States District Court, Southern Dis-

trict of California, Central Division.

In Equity No. 1447-M

For Recovery of Assets

E. A. LYNCH, as Trustee in Bankruptcy of the

Estate of THOMAS SCHNEIDER, Bankrupt,

Plaintife,

vs.

MARKWELL & COMPANY, a corporation,

Defendant.

BILL OE COMPLAINT.

To the Honorable the Judges of the United States

District Court for the Southern District of

California

:

E. A. Lynch, a resident of the City of Los Ange-

les, County of Los Angeles, in the Southern District

of California, and a citizen [2] of the State of

California, against Markwell & Company, a cor-

poration, resident of the City of Los Angeles,

County of Los Angeles, in the Southern District of

California, and a citizen of the State of California,

leave of Court to bring this suit having been first

had and obtained, thereupon complains and says:

First: That this is a suit in equity brought by

the plaintiff as Trustee in bankruptcy of Thomas

Schneider, under and by virtue of the provisions of

the Bankruptcy Act of 1898 and amendments there-

of, to recover a fraudulent transfer of property

under Section 70e of said Act.
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Second: That heretofore, and in tlio District

(V)iii*t of the United States for tlie Southern Dis-

trict of California, Central Division, a petition in

voluntary bankruptcy was tiled by the above named

Thomas Schneider, praying tliat he be adjudged

a bankrupt, said proceeding being number 152202-M,

and thereafter on June 17th, 1938, he was duly ad-

judicated a bankrupt in said Court.

Third: That thereafter at the tirst meeting of

the creditors of said bankrupt, duly called and held

before the Referee in Bankruptcy in charge of

such i)roceedings, plaintiif herein was duly ap-

pointed Trustee in Bankruptcy of the estate of said

bankrupt, duly qualitied and is now acting as such

Trustee.

Fourth: That the defendant, Markwell & Com-

pany, is a corporation duly organized and existing

under and by virtue of the laws of the State of

California, with its principal place of business lo-

cated in the City of Los Angeles, County of Los

Angeles, in the Southern District of California,

Central Division.

Fifth : That on or about the 29th day of Septem-

ber, 1937, and while insolvent and indebted to

creditors upon unsecured indebtedness, provable in

bankruptcy, and well knowing such insolvency, the

said Thomas Schneider did make a transfer of a

substantial portion of his stock in trade to the

said defendant by pledging with said defendant the

following described merchandise, to wit : [3]

1 ladies wrist watch, platinum case, 4rl dia-

monds abt 2 pts each, 2 Marq. diamonds abt
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3 pts each, 17 J. Elgin Movement #35940379.

1 ladies ring, platinum, 1 diamond abt 40/100

cts., 18 diamonds abt 1 pt. each.

1 wedding ring, platinnm, 33 diamonds abt

2% pts. each.

1 ladies ring, yellow gold, 1 diamond abt 65/

100 ct. 4 diamonds abt 1 pt each average.

1 wedding ring, yellow gold 7 diamonds abt

1% pts. each average.

1 gents ring, yellow gold, 1 diamond abt 85/

100 cts. 6 diamonds abt 2 pts each.

receiving therefor the sum of $300.00; that all of

said merchandise is of the value of about $900.00;

that no notice of intention to transfer said sub-

stantial portion of stock in trade of said Thomas

Schneider was recorded as provided by Section

3440 of the Civil Code of the State of California.

Sixth: The plaintiff avers that such attempted

transfer of said substantial portion of the stock

in trade of said Thomas Schneider without comply-

ing with the proAdsions of Section 3440 of the

Civil Code of the State of California constituted

a fraud on creditors and by the terms of said last

mentioned Code section such fraud rendered such

attempted transfer void and of no effect.

Seventh: That said transfer to defendant by said

Thomas Schneider, as aforesaid, was one of a

series of similar transactions made under identical

conditions by said Thomas Schneider while insol-

vent, and the aggregate of said pledges and trans-
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fers wroTigt'nlly and illegally disposed of a sid)-

stantial ])orti()ii oi' llic slock in 1 ladc of said Thomas

Schneider.

Eiiihth: Tliat the j)hiintifl" has insuffieient assets

in his hands to j)ay in lull the debts of said Thomas

Sclmeider, bankrupt.

Ninth: That the plaintiff has duly demanded of

the defendant the restoration and return to the

estate in bankruptcy of the property so fraudu-

lently transferred, but said restoration and return

has been refused. [4]

In consideration whereof, and inasmuch as the

plaintiff is without adequate remedies at law, the

plaintiif prays:

First: That the said transfer alleged herein to

have been made by the bankruj^t to the defendant,

and all of the value of about $900.00 be decreed by

this Court to be fraudulent, void, and in violation

of the provisions of the bankruptcy act of 1898, and

amendments thereof, and that the same be set aside

and declared to be wholly void as against the plain-

tiff;

Second: That the said defendant be ordered to

surrender to plaintiff all of said merchandise and

to account for any of such merchandise heretofore

sold or disposed of, with interest thereon, from

the date of the demand herein;

Third : That the plamtiff have such other and fur-

ther relief in the premises as may be just;

Fourth: That a temporary injunction be now
issued against the defendant restrainmg- it from
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transferring, assigning, or otherwise disposing of

any of the said merchandise described in this bill

of complaint pending the final determination of this

Court upon this bill of complaint

;

Fifth: And may it please this Honorable Court

to issue its subpoena directed to the said defendant

commanding it, on a day set, to appear and answer

this bill of complaint and to abide by the orders

and decrees of the Court thereon.

E. A. LYNCH,
Trustee in Bankruptcy of

Thomas Schneider,

By ALBERT BEHRSTOCK &
JEROME D. ROSENFIELD

By JEROME D. ROSENFIELD
Solicitors for Plaintiff [5]

[Title of District Court and Cause.]

INTERROGATORIES PROPOUNDED BY
PLAINTIFF E. A. LYNCH, as Trustee in

Bankruptcy of the Estate of THOMAS
SCHNEIDER, Bankrupt.

Plaintiff, E. A. Lynch, as Trustee in Bankruptcy

of the Estate of Thomas Schneider, Bankrupt,

above named, under the provisions of Equity Rule

No. 58, hereby requires of the defendant, Markwell

& Company, a corporation, by its President, or such

other officer of the [6] corporation as may have

knowledge of the facts, to answer specifically the
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foUowiiip^ iiitoiTogatories for discovery of facts

matei'ial to the support of plaintiff's cause; all of

said interrogatories being limited as to time to the

period between September 29, 1987, and the date

of the execution of the bill of conifdaint herein, and

as to x>lace to the judicial district aforesaid:

Interrogatory #1:

Was the defendant aware on Septembei' 29,

1937, when Thomas Schneider pledged the mer-

chandise described in the bill of complaint to de-

fendant, that said merchandise was part of his stock

in trade?

Interrogatory #2

:

If the answer is in the affirmative, did the de-

fendant have any knowledge of the total assets of

said Thomas Schneider at that time?

Interrogatory #3:

Did defendant issue a pawn ticket to Thomas

Schneider upon receipt of the merchandise de-

scribed in the bill of complaint?

Interrogatory #4:

If the answer is in the affirmative please attach

copy of said pawn ticket to your answer.

Interrogatory #5:
Did defendant receive the merchandise covered by

said pawn ticket?

Interrogator}' #6:

Does the defendant now have in its possession

all of the aforesaid merchandise?
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Interrogatory #7:

If the answer is in the negative, what portion

thereof is now in the hands of defendant *?

Interrogatory #8:

Did the defendant receive a letter from E. A.

Lynch, plaintiff herein, dated July 29, 1938, de-

manding the surrender of said merchandise*?

Interrogatory #9:

If the answer is in the affirmative, please attach

copy of said letter to your answer.

Interrogatory #10:

Did defendant reply to said letter?

Interrogatory #11:

If the answer is in the affirmative, please attach

copy of such letter to your answer. [7]

Interrogatory #12:

Was any notice of intention to transfer the afore-

said property ever recorded in the County Re-

corder's office of Los Angeles, California. [8]

State of California,

County of Los Angeles—ss.

E. A. Lynch being by me first duly sworn, de-

poses and says: That he is the plaintiff in the

foregoing and above entitled action; that he has

read the foregoing Bill of Complaint and knows the

contents thereof; and that the same is true of his

own knowledge, except as to the matters which are
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therein stated ui)on liis information or belief, and

as to those matters that lie believes i1 to })e true.

E. A. LYNCH
Subscribed and sworn to before me this 24 day of

August, 1938.

[Notarial Seal] MERREK WARD
Notary Public in and for said County and State.

[Endorsed] : Filed Au^. 25, 1938. [10]

[Title of District Court and Cause.]

ANSWER.

Comes now Markwell & Company, a corporation,

defendant in the above entitled action, and answer-

ing the Bill of Complaint of plaintiff admits, al-

leges, and denies as follows, to-wit:

I.

Answering" Paragra])h No. Fifth of said Bill of

Complaint, this defendant alleges that it is without

knowledge or information sufficient to form a be-

lief as to the truth of the averment that the said

Thomas Schneider on or about the 29th day of

September, 1937, was insolvent, or was indebted

to creditors upon unsecured indebtedness, or had

knowledge of his insolvency, and placing its denial

on that groimd denies that on said 29th day of

September, 1937, or at any other time or at all said

Thomas Sclmeider was insolvent, and denies that
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he was indebted to creditors upon unsecured in-

debtedness provable in bankruptcy, and denies that

said Thomas Schneider knew that he was or had

any knowledge that he was insolvent. Further an-

swering said paragraph, this defendant denies that

on the 29th day of September, 1937, or at any other

time, or at all said Thomas Schneider did transfer

a substantial portion of his stock in trade to this

defendant by pledging with the said defendant the

merchandise described in said paragraph. This de-

fendant admits that the said [11] merchandise was

pledged by said Thomas Schneider to this defend^

ant to secure a loan of $300.00. This defendant al-

leges that said merchandise so pledged was a very

small portion of the stock in trade of said Thomas

Schneider and was not a substantial portion of his

stock in trade. This defendant further denies that

said merchandise was of the value of $900.00 as

alleged in said Bill of Complaint and denies that

it was of any value over and above the sum of

$500.00.

II.

Answering Paragraph No. Sixth of said Bill of

Complaint, this defendant denies generally and

specifically each and all of the allegations contained

in said paragraph.

III.

Answering Paragraph No. Seventh of said Bill

of Complaint, this defendant denies that there was

any transaction with this defendant other than the

transaction above referred to and denies that the
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transfer to defendant, whetlier alone or in the

aggregate witli, transactions witli other paities,

wrongfnlly and illegally, or wrongfully or illegally

disposed of a substantial portion of the stock in

trade of said Thomas Schneider. This defendant is

without knowledge or information sufficient to form

a belief as to the truth of the averments contained

in said paragraph with respect to said transactions

of Thomas Schneider with other })arties, and plac-

ing its denial on that ground denies generally and

specifically each and all of the allegations contained

in said paragraph with respect thereto.

IV.

Answering Paragraph No. Eighth of said Bill

of Complaint, this defendant alleges that it is

without knowledge or information sufficient to form

a belief as to the truth of the averments therein

contained, and placing its denial on that groimd

denies generally and specifically each and all of

the allegations therein contained.

V.

Answering Paragraph No. Ninth of said Bill

of Complaint [12] this defendant denies that any

propert}^ transferred to it was fraudulently trans-

ferred to it.

Wherefore, defendant prays that the plaintiff

take nothing by this action and that defendant go

hence with its costs, and that it have such other



12 Marktvell & Company vs.

and further relief as may be meet and agreeable

in equity.

GRAINGER & HUNT
By KYLE Z. GRAINGER

Attorneys for Defendant.

[Endorsed]: Filed Oct. 3, 1938. [13]

[Title of District Court and Cause.]

ANSWER TO INTERROGATORIES.

State of California,

Coimty of Los Angeles—ss.

Comes now E. R. Woodruff, the President of

Markwell & Company, Defendant in the above

entitled action, being first duly sworn, and answer-

ing the interrogatories filed by E. A. Lynch, as

Trustee in Bankruptcy of the estate of Thomas

Schneider, Bankrupt, deposes and says in respect

to said interrogatories:

Interrogatory No. 1: Yes.

Interrogatory No. 2: The defendant had no

knowledge of the total assets of said Thomas

Schneider on September 29, 1937, but did know

that he was a dealer and had a substantial and large

stock in trade.

Interrogatory No. 3: Yes.

Interrogatory No. 4: A copy of said pawn ticket

is hereto attached.
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Interrogatory No. 5: Yes.

Interrogatory No. 6: Yes.

Interrogatory No. 8: Yes.

Interrogatory No. 9: Copy of letter is hereto at-

tached.

Interrogatory No. 10: Have no record of any

reply. I [14] think the reply was orally made that

defendant did not pro})ose to surrender the goods

except upon payment of the indebtedness secured

by the pledge.

Interrogatory No. 12. Not to my knowledge.

E. R. WOODRUFF
Subscribed and sworn to before me this 27th

day of September, 1938.

[Seal] ADELE O. CARVER
Notary Public in and for the County of Los Ange-

les, State of California.

No. 85004

Los Angeles, Calif. Sept. 29, 1937 M.

Time

Under the terms and conditions herein set forth,

and in consideration of Three hmidred Dollars,

$300.00 to me loaned by the firm of Markwell &
Company, I hereby pledge and deliver to them as

security for the repayment of said loan, together

with interest thereon, at the rate of 2 per cent

per month, from date hereof, the following de-

scribed property, to-wit

:
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1 wrist watch—lady's plat case; 44 dia abt

2 pts; 2 marg dia abt 3 pts 17 J, Elgin move

#35940379

1 ring lady's plat 1 dia abt 40/100 cts; 18

dias abt 1 pt ea av.

1 wedding ring plat; 33 dias abt 2i/2 pts ea.

av.

1 ring lady's y. g.—1 dia abt 65/100 cts 4 dias

abt 1 pt. ea. av.

1 wedding ring y. g. ; 7 dia abt IV2 pts. ea. av.

1 ring gents y. g. 1 dia abt 85/100 cts 6 dia

abt 2 pts. ea.

I hereby promise to repay said loan, together

with interest, at the office of Markwell & Company,

Los Angeles, Calif., one day after date of this in-

strument; this loan is made and accepted under the

terms and conditions provided for in Chap. 538,

Stats. 1935, State of California; copies of the same

being printed below and are hereby made a part

hereof; I have read the law printed below relative

to interest charges and period of redemption and

understand the purport thereof; pajrment of any

sum or sums after the date of the maturity of this

note shall not extend or change the terms of said

loan or this note unless expressed in writing on

the face hereof; I hereby declare and warrant that

I am the sole and absolute owner and or have

authority to pledge the above described property;

and that the market value of the described prop-

erty is $300.00; and I hereby agree that the firm
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of Markvvell & ('()ini)aiiy si will not be responsible

to me or my assigns for loss occasioned by lire,

theft, robbeiy, holdup, aet of Ood oi- public enemy

and tliat their responsibility shall in no event oi*

at any time exceed twenty-five percentum in addi-

tion to the amount loaned; I expressly waive dili-

gence, demand, i)resentment for ])ayment and notice

of sale; if this instrument is executed by an agent

the principal agrees to all of the above terms and

further agrees that he is bound by all the subse-

quent acts of the said agent. Authority is hereby

given Markwell & Company to repledge the col-

lateral mentioned hereon. Any and all taxes un-

paid by pledgor when due may be paid by pledgee

and the amount thereof shall be added to the prin-

cipal due on this note and draw interest fiom date

of payment at like rate with said principal. Prin-

cipal and interest payable in lawful money of the

United States of America. The collateral mentioned

hereon may be held to secure any additional amount

that may be due Markwell & Company.

Chapter 538, Stats. 1935.

An act to carry into effect the provisions of sec-

tion 22 of Article XX of the Constitution of

the State of California as added at the general

election held on November 6, 1934, relating to

the business of loaning money on pledges of

personal property known as pawnbroking, and

providing penalties for the violation hereof.
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The people of the State of California do enact as

follows

:

Sec. 2. It shall be a misdemeanor for any pawn-

broker to charge or receive compensation at a rate

in excess of three per cent per month on loans not

exceeding three hundred dollars, or in excess of two

per cent per month on loans in excess of three him-

dred dollars, except that a minimum charge of fifty

cents per month may be made in any case where the

monthly charge permitted by this section would

otherwise be less than fifty cents.

Sec. 3. Every pawnbroker shall retain in his

possession every article pledged to him, except

clothing, wearing apparel, furs, trunks and suit

cases, and articles of similar character, for a period

of one year after the last date fixed by his loan

contract for redemption. He shall keep such ex-

cepted articles for a period of six months after

the last date fixed for redemption by his loan con-

tract.

The pledgor or his assigns may redeem the

articles at any time during such period. If such

article is not redeemed within the period thus

allowed, the pawiibroker shall at the end of that

period become vested with all right, title and in-

terest of the pledgor or his assigns therein, to hold

and dispose of as his own property. All provisions

of law relating to pledges and foreclosure of pledges

in confiict with this act shall not apply to pledges

with pawnbrokers under this act. It shall be a mis-



E. A. Lynch 17

demeanor i'or any pawnbroker to violate any pro-

vision of this section.

Received from Markwell & Company. 707 South

Hill St., Los Angeles, Calif., all collateral men-

tioned hereon.

Not negotiable. If you desire to sell see us.

To redeem pledgor nuist sign name here

Copy

E. A. Lynch

408 South Spring Street

Los Angeles

TRinity 9149

July 29, 1938

Markwell & Company

707 South Hill Street

Los Angeles, California

Re: Thomas Schneider

Bankrupt

Gentlemen

:

The undersigned, as trustee in bankruptcy of the

estate of Thomas Schneider, bankrupt, hereby de-

mands that you deliver up and surrender to the

imdersigned, jewelry merchandise pledged by the

said bankrupt with you prior to the institution of

the bankruptcy proceedings herem.

It is the position of the writer that as no com-

pliance with the provisions of Section 3440 of the



18 MarktveJI <& Company vs.

Civil Code was had, the transfer to you, even for

a vahiable consideration of the substantial part of

the stock in trade of the bankrupt, without record-

ing a notice of intention to so transfer said stock,

makes this transaction fraudulent and void as to

creditors.

Unless I hear from you by the 6th day of August,

1938, I shall assume that you do not intend to sur-

render these goods imless suit is brought.

Yours very truly,

E. A. LYNCH
Trustee

EAL :bm

[Endorsed] : Received copy of the within An-

swer to Interrogatories this 30 day of September,

1938. Albert Behrstock DR Attorney for Plaintiff.

[Endorsed]: Filed Oct. 3, 1938. [15]

[Title of District Court and Cause.]

STIPULATION.

It is hereby stipulated by and between solicitors

for plaintiff and defendant, Markwell & Company,

as follows:

1. That the above entitled action may be con-

solidated for trial with action number 1446-J, en-

titled, E. A. Lynch, as Trustee in Bankruptcy of

the Estate of Thomas Schneider, Bankrupt, plain-
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tiif, vs. Moritlievv Comj)any, Inc., a corporation, de-

fendant, now ponding- in tlic a})ove entitled Court.

2. It is further stipulated tliat said consolidated

action may l)e referred to a s])ecial master for the

taking of testimony, and such other purposes as the

Court may deem fit.

Dated: February 20, 1939.

ALBERT BEIIRSTOCK &

JEROME D. ROSENFIELD
By JEROME D. ROSENFIELD

Solicitors for Plaintiff

GRAINGER & HUNT
By KYLE Z. GRAINGER

Solicitors for Defendant,

Markwell & Company

Approved

WM. P. JAMES
Dist. Judge

[Endorsed]: Filed Feb. 21, 1939. [18]

[Title of District Court and Cause.]

ORDER CONSOLIDATING ACTIONS AND
ORDER OF REFERENCE TO SPECIAL
MASTER.

This cause having come on regularly for setting

for trial on the 6th day of February, 1939, before

the Honorable Wm. P. James, on motion of Jerome

D. Rosenfield, Esq., one of the solicitors for plain-

tiff, and good cause appearing therefor.
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It is hereby ordered that the above entitled ac-

tion, which has been duly transferred from the

Court of the Hon. Paul J. McCormick pursuant to

an Order of Transfer, should be, and the same is

hereby consolidated for trial and all further pro-

ceedings herein with action No. 1446-J, entitled

E. A. Lynch, as Trustee in Bankruptcy of the

Estate of Thomas Schneider, Bankrupt, Plaintiff,

vs. Merithew Company, Inc., a corporation, De-

fendant, which case is now pending before this

Courut. [20]

It is further ordered that said consolidated ac-

tion should be, and the same is hereby referred to

Honorable Samuel W. McNabb as Special Master

to try the disputed matters of fact in said consoli-

dated action at a time and place to be appointed

by him, and that after the trial before said Special

Master, his report and recommendations shall be

submitted to this Court for further proceedings

and judgment herein.

Dated: Feb. 23, 1939.

WM. P. JAMES
Dist. Judge.

[Endorsed]: Filed Feb. 23, 1939. [21]

[Title of District Court and Cause.]

STIPULATION OF FACTS.

It is hereby stipulated by and between Albert

Behrstock and Jerome D. Rosenfield, solicitors for
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plaintiff herein, and (Jraingcr and Hunt, solicitois

for dei'endant, Maikwcll & Comj)any, a corporation,

as follows:

1. 'I'lial tlic rollowini;- facts may be dccined es-

tablished without j)i'oof by either ])arty:

(a) That E. A. L>iich, the ])]aintiff herein, is a

resident of the City of Los Angeles, County of

Los Angeles, in the Southern District of California,

and a citizen of the State of California; that said

E. A. Lynch is the duly appointed, qualified, and

acting Trustee in Bankruptcy of the Estate of

Thomas Schneider, bankrupt, being bankruptcy

proceeding munber 32202-M, in the District Court

of the United States, Southern District of Cali-

fornia, Central Division.

(b) That the defendant, Markwell & Company,

is and at all times herein mentioned was a corpor-

ation duly organized and existing under and by

virtue of the laws of the State of California, with

its principal place of business located in the City

of Los Angeles, County of Los Aiigeles, Southern

District of California, Central Division; that said

defendant is duly licensed as a personal property

broker in the State of California.

(c) That this is a suit in equity brought by the

plaintiff, as Trustee in Bankruptcy of Thomas
Schneider, leave of Court having been first had and

obtained to bring this suit, under and by virtue

of the provisions of the Bankruptcy [23] Act of

1898 and amendments thereof, for the purpose of
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recovering property allegedly fraudulently trans-

ferred by the bankrupt under the provisions of

Section 70(e) of the said Bankruptcy Act.

(d) That one Thomas Schneider, by voluntary

proceedings in bankruptcy, in proceeding number

32202-M, filed in the District Court of the United

States, for the Southern District of California, Cen-

tral Division, was duly adjudicated a bankrupt

in said Court.

(e) That prior to the bankruptcy of said Thomas

Schneider, and on the dates following, said Thomas

Schneider voluntarily transferred the possession

of the hereinafter described property to defend-

ant, Markwell & Company, in pawn for the sum of

money hereinafter set forth, and that said Thomas

Schneider actually received said sum of money from

said defendant:

Drte Pawn Ticket No. Merchandiae Pawned Amt. RccelyeJ

9-29-37 85004 I ladies wrist watch, platinum case

abt 2 pts each, 2 Marq. diamonds abt

3 pts each, 17 J. Elgin Movement

#35940379.

1 ladies ring, platinum, 1 diamond

abt 40/100 cts., 18 diamonds abt 1

pt. each.

1 wedding ring, platinum, 33 dia-

monds abt 21/^ pts. each.

1 ladies ring, yellow gold, 1 diamond

abt 65/100 ct. 4 diamonds abt 1 pt

average.

1 ladies wedding ring, j^ellow gold 7

diamonds abt IV2 pts. each average.

1 gents ring, yellow gold, 1 diamond

abt 85/100 cts. 6 diamonds abt 2

pts. each.

$300.00
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(f ) That said defendant received the merchandise

covered hy said pawn tickets, but lias since dis-

posed of the following- items thereof:

Date

:

Items

:

None [24]

(g) That the said defendant now has in its pos-

session of said merchandise which was pawned, the

following^ items:

All of the items listed above in paragra])!! (E).

(h) That no part of the money advanced by de-

fendant to said Thomas Schneider has been repaid

except the smn of $()().00. (No Exception)

(i) That on or about July 29, 1938, plaintiff made

written demand on defendant for the surrender

of said pledged merchandise by letter, which was

duly received by said defendant, that a true copy

of said letter is attached hereto, marked Exhibit

"A", and by reference made a part hereof; that

defendant has never returned said merchandise or

any part thereof to plaintiff.

2. That the following facts are disputed and that

either party hereto may offer proof before the

special master herein relative thereto.

(a) Whether or not said Thomas Schneider was

insolvent at the time said transfers were made to

said defendant, as aforesaid.

(b) Whether or not the said transfers by said

Thomas Schneider to defendant were transfers of

a substantial portion of the stock in trade of the

said Thomas Schneider within the meaning of Sec-
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tion 3440 of the Civil Code of the State of Cali-

fornia.

(c) The value of the assets of said Thomas

Schneider at the times of said transfers.

(d) The value of the merchandise pawned.

3. This Stipulation must be filed.

Dated at Los Angeles, California, this 13th day

of June, 1939.

ALBERT BEHRSTOCK &
JEROME D. ROSENFIELD

By JEROME D. ROSENFIELD
Solicitors for Plaintiff

GRAINGER & HUNT
By KYLE Z. GRAINGER

Solicitors for Defendant [25]

EXHIBIT ''A"

July 29, 1938

Markwell & Company

707 South Hill Street

Los Angeles, California

Re: Thomas Schneider

Bankrupt

Gentlemen

:

The undersigned, as Trustee in bankruptcy of

the estate of Thomas Schneider, bankrupt, hereby

demands that you deliver up and surrender to the

undersigned, jewelry merchandise pledged by the
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said bankiupt witli you ])ri()i' to the institution of

the bankrui)tcy ])roceedings herein.

It is the position of tlic writer that as no com-

pliance witli tlie provisions of Section 3440 of the

Civil Code was had, the transfer to you, even for

a valuable consideration of the substantial j)art of

the stock in trade of the bankrupt, without record-

ing a notice of intention to so transfer said stock,

makes this transaction fraudulent and void as to

creditors.

Unless I hear from you l)y the 6th day of Au-

gust, 1938, I shall assume that you do not intend

to surrender these goods unless suit is brought.

Yours very truly,

E. A. LYNCH
Trustee

EAL:bm

[Endorsed]: Filed Jun. 15, 1939. [26]

[Title of District Court and Cause.]

REPORT AND RECOMMENDATION OF
SPECIAL MASTER.

To the Hon. AVm. P. James, Judge of the United

States District Court, Southern District of

California, Central Division:

This matter comes before the Special Master for

hearing in a consolidation of two actions brought in

the United States District Court, viz:
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E. A. L\Ticli, as Trustee in Bankruptcy of the

Estate of Thomas Schneider, Bankrupt, Plaintiff,

vs. Markwell & Company, a corporation, Defend-

ant, in equity No. 1447-J, and E. A. Lynch, as

Trustee in Bankruptcy of the Estate of Thomas

Schneider, Bankrupt, plaintiff, vs. Merithew Com-

pany, Inc., a corporation. Defendant, in equity

No. 1446-J.

Answers were filed by the defendants in each

case, and the evidence introduced was, in so far as

relevant and material to each case, stipulated to

apply to both cases.

In reportino: the matter, the Special Master will

make separate findings and recommendations in

each case.

On receipt of said special reference, I took the

oath of a Special Master.

The above enttled matter was set for hearing for

June 29, 1939, at 2:00 P. M., at my court room,

340 Federal Building, [27] Los Angeles, Califor-

nia. At said hearing, Grainger & Hunt, Esqs., ap-

peared for Markwell & Company, and Jerome D.

Rosenfield, Esq., appeared for E. A. Lynch, as

Trustee. Evidence both oral and documentary was

introduced and argument of coimsel heard, after

which the matter was submitted for decision.

The evidence shows, and the Special Master

finds:

1. That bankrupt filed his petition in bank-

ruptcy on June 17, 1938.
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2. That at the date of the li-aiisactioii r-om-

phiincd of in 'I'rustee's bill of (•<)in])laiiit, and i'ov

many years ])i'i()i* thereto, the ])arikrii])t was a

mereliant conduetiiig a I'etail jewelry stoie at 6048

Pacific Boulevard, Huntington Park, Los Anj^eles

County, California; that he dealt in diamonds,

watelies, jewelry, etc., for the retail trade; that he

bouii'ht his merchandise from wholesalers located

in Los Anj2:eles and in the East. That in March,

1937, and at all times since, he owed a lar^e num-

ber of creditors.

In this case, a stipulation of facts was filed,

which disposes of all the other material issues ex-

cept the following:

(See Paragraph 2 of stipulation of Jime 13,

1939)

(a) Whether or not said Thomas Schneider was

insolvent at the time said transfers were made to

said defendant, as aforesaid.

(b) Whether or not the said transfers by said

Thomas Schneider to defendant were transfers of

a substantial portion of the stock in trade of the

said Thomas Schneider within the meaning of Sec-

tion 3440 of the Civil Code of the State of Cali-

fornia.

(c) The value of the assets of said Thomas

Schneider at the times of said transfers.

(d) The value of the merchandise pawned.

In accordance with the stipulation filed and the

evidence introduced, the Special Master finds as

facts

:
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1. That each and every allegation contained in

Paragraphs First, Second, Third, Fourth and

Fifth of plaintiff's Bill of Complaint are true, ex-

cept that the value of the merchandise pledged as

described in Paragraph Five thereof was and is

the sum of $600 and not the sum of $900.

2. As to the question of insolvency at the time

the transfer was made : The evidence shows and the

Special Master finds: That the transfer of goods

for a loan of $300 was made on September [28] 29,

1937 ; that at that time the President of the defend-

ant corporation knew that the property being

pledged was part of bankrupt's stock in trade; that

he had no knowledge of the total assets of bank-

rupt, but did know he was a retail dealer and that

he had a large and substantial stock in trade; that

defendant received the bill of merchandise de-

scribed in plaintiff's bill of complaint, and issued a

pawn ticket therefor (Trustee's Exhibit 2, Mark-

well matter) and now has in his possession all of

said merchandise; that said defendant received a

letter from the plaintiff herein, dated July 29,

1938, demanding the surrender of said merchan-

dise; that defendant did not send a written reply

thereto, but orally declined to surrender the mer-

chandise; that no notice of intention to transfer

the property described in plaintiff's bill of com-

plaint was filed in the office of the Coimty Re-

corder of Los Angeles County, in compliance with

Section 3440 of the Civil Code of California.
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It was sti])ulat('(l lliat llic Spooial Mastci- nii^lit

lake judicial iiolicc of iIjc ))aiikiiii)t('y file and also

stii)ulat(Hl tliat tlie assets, at the time of filing

hankniptcy })etiti()n \vei*e not sufficient to ])ay the

obliji^ations of bankrupt.

The bankruptcy file sliows tliat bankruy)t made a

general assignment for the benefit of his creditors

on April 25, 1938.

The testimony of the baid^rupt was that at the

time he ti*ansferred the merchandise to Markwell

& Company, viz. September 29, 1937, he was be-

hind in paying his bills; that he had made small

])ledges of goods other than the pledges to Mark-

well & Company and Merithew's in order to secure

funds to pay merchandise creditors, notes and ex-

penses of running his business; that the goods

pledged to Merithew prior to this date were of the

value of about $2,500 ; the Special Master finds that

at the time the pledge was made to Markwell &

Company, said corporation had no knowledge of

any other loans which had been made hy bankrupt

from Merithew or others. [29]

Bankrupt's schedules show that at date of bank-

rupt's assignment for the benefit of his creditors on

April 25, 1938, his stock of goods showed an iiiven-

tory value of $7,845.63. He schedules this as the

value at date of bankruptcy. In addition to this

stock, he schedules life insurance, tradesmen's

tools, clothing, etc., all (^f which is exempt prop-

erty. His indebtedness is scheduled at $13,025.87.
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Most of the money from the loans from Merithew's

and the one from Markwell were used to pay mer-

chandise creditors, notes and running expenses.

Bankrupt from March, 1937, on, bought new goods

only in small quantities. Prom the foregoing facts,

the Special Master finds that the aggregate of

bankrupt's property on the 30th day of March,

1937, or at any time thereafter, was not, at a fair

valuation sufficient in amount to pay his debts, and

that during all of said time he was insolvent.

As to (b) the evidence shows and the Special

Master finds that on September 29, 1937, at the

date of the Markwell & Company transfer, the stock

assets of the bankrupt did not exceed the value of

$9,500. That the value of the merchandise pawned

was and is about $600; that the amount received by

bankrupt w^as the siun of $300; that no part of this

sum has been repaid; that the said merchandise

did constitute a substantial portion of the stock in

trade of the bankrupt and was not transferred in

the ordinary course of trade or in the regular and

usual i:)ractice and method of business of the bank-

rupt, and because of the provisions of Section

3440 C. C. said transfer was and is fraudulent and

void as against the existing creditors of bankrupt.

From the foregoing facts, the Special Master

finds as

CONCLUSIONS OF LAW
1. That plaintiff is entitled to a judgment

against the defendant requiring said defendant to

deliver to the plaintiff the merchandise described
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in Paragraph Five of Plaintiff's Bill of Coni-

plaint. [30]

2. That if delivery of said merchandise cannot

be made, that plaintiff have judj2:ment against de-

fendant in the sum of $600.

3. That ])laintiff recover his costs herein.

4. That defendant he permitted to file and have

allowed in the bankruptcy matter of Thomas

Schneider, now in course of administration, a gen-

eral claim in the sum of $300, togethei' with interest

thereon at the rate of seven per cent per annum
from the 29th day of September, 1937.

RECOMMENDATION.

The Special Master recommends that the above

Court render its judgment in accordance with the

conclusions of law hereinbefore fomid.

No charge is made by the Special Master for his

services in said matter.

There is sent up herewith the following- docu-

ments :

1. Order consolidating actions, and Order of

Reference.

2. Oath of Special Master.

3. Exhibits 2 and 3.

4. File in Lynch vs. Markwell & Co.

Dated this 12th day of July, 1939.

Respectfully submitted,

SAMUEL W. McNABB
Special Master.

[Endorsed] : Filed Feb. 23, 1939. [31]
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[Title of District Court and Cause.]

OBJECTIONS OF DEFENDANT MARKWELL
& COMPANY, A CORPORATION, TO
REPORT AND RECOMMENDATION OF
SPECIAL MASTER.

Now comes Markwell & Company, a corporation,

defendant in the above entitled cause, and objects

to the report and recommendation of Samuel W.
McNabb, Special Master herein, filed in the office

of the Clerk of this Court on the 12th day of July,

1939, in the following particulars, to-wit:

I.

To that portion of the finding of fact munbered

*'l" which finds that each and every allegation con-

tained in Paragraph Fifth of Plaintiff's Bill of

Complaint is true, excej)t that the value of the mer-

chandise pledged as described in said Paragraph

was and is the sum of $600.00 and not the sum of

$900.00, because and for the reason that the evi-

dence as adduced does not show that Thomas

Schneider was insolvent on the 29th day of Sep-

tember, 1937, and does not show that the said

Thomas Schneider did make a transfer of a sub-

stantial portion of his stock in trade to the defend-

ant by pledging with said defendant the merchan-

dise described in said Paragraph, but on the con-

trary does show that the merchandise transferred

was not a substantial portion of the stock in trade

of said Thomas Schneider. [32]
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II.

'I\> that portion oC tlic fiiidiiiii,- of fact imnihcnMl

*'2" wluM-cin tlic Master finds that tlic aff^i'(M!:at('

of the hanknipt's ])r()perty on llic 30tli day of

March, 1937, oi- at any time thereafter, was not at

a fair valuation sufficient in amount to i)a\' liis

debts and tliat during all of said time he was in-

solvent, because and for the reason that there was

no evidence to show that the a.s^gre^ate of the baid^-

rupt's property on said date, or at any time there-

after, was not at a fair valuation in amount suf-

ficient to pay his debts, and there is and was no

evidence to show that during all or any of said time

he was insolvent,

III.

To that portion of finding of fact numbered "2"

wherein the Master finds that the stock assets of

the bankrupt do not exceed the value of $9,500.00,

for the reason and because the evidence shows that

the value of said stock assets did at least amount

to $9,500.00 or exceed that value.

IV.

To that portion of finding of fact nmnbered ''2"

wherein the Master finds that the said merchandise

so transferred to Markwell & Company did consti-

tute a substantial portion of the stock in trade of

the bankrupt, and Avas not transferred in the ordi-

nary course of trade, or in the regular and usual

practice and method of business of the bankrupt
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because under the provisions of Section 3440 C. C.

said transfer was and is fraudulent and void as

against the existing creditors of the bankrupt, be-

cause and for the reason that said merchandise so

transferred of a vahie of $600.00 was not and is not

a transfer of a substantial portion of the stock in

trade of the value of $9,500.00 or more, and the evi-

dence so shows; and because and for the reason

that the merchandise was transferred in the ordi-

nary course of trade and in the regular and usual

[33] practice and method of business of the bank-

rupt in that the evidence shows and the Master

finds that said bankrupt had made small pledges of

goods other than the pledges to Markwell & Com-

pany and Merithew's at other times in order to se-

cure funds for the same purposes as was the case

in the pledge to Markwell & Company; and because

and for the reason that said transfer was not and

is not fraudulent or void as against the existing

creditors, or void at all, under provisions of Sec-

tion 3440 C. C.

V.

Objects to the conclusions of law numbered "1"

because and for the reason that plaintiff is not en-

titled to a judgment against the defendant requir-

ing said defendant to deliver to the plaintiff the

merchandise described in Paragraph Five of Plain-

tiff's Bill of Complaint.

VI.

Objects to the conclusion of law numbered ''2"

because and for the reason that plaintiff is not en-
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titled to judiiinoiit against the defendant in llic suni

of $600.00, oi- any other sum, if delivery of said

merchandise is not or eamiot he made.

VTT.

Ohjeets to conclusion of law numbered "3" he-

cause and for the reason that plaintiff is not en-

titled to recover his costs herein.

VIII.

Objects to conclusion of laAv numbered "4" be-

cause and for the reason that the said conclusion is

predicated upon the correctness of conclusions'

numbers "1", "2" and **3", which are erroneous

as heretofore set forth, for the reasons hereinbefore

mentioned. [34]

IX.

Objects to the recommendation of the Special

Master that the above Court render its judgment

in accordance with the conclusions of law fomid by

him, because and for the reason that said con-

clusions of law are erroneous for the reasons here-

inbefore mentioned.

X.

Objects to the said report and reconunendations

of the Special Master because and for the reason

that the Master should have found that Thomas

Schneider was not insolvent at the time of said

transfer to Markwell & Company; that at said time

the value of said stock in trade was $9,500.00 or

more; that the transfer of merchandise by Thomas
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Schneider to Markwell & Company was but a small

portion of his stock in trade, and did not consti-

tute a substantial portion thereof; that same was

transferred in the ordinary course of trade of said

Thomas Schneider and in his regular and usual

practice and method of business, and that same was'

not and is not fraudulent and void as against exist-

ing creditors of the bankrupt.

Dated this 21 day of July, 1939.

GRAINGER and HUNT
By KYLE Z. GRAINGER

Attorney for Defendant.

[Endorsed] : Received copy of the within Objec-

tions this 21st day of July, 1939. Albert Behrstock

DR Attorney for

[Endorsed] : Filed Jul. 21, 1939. [35]

At a stated term, to-wit: The September Term,

A. D. 1939, of the District Court of the United

States of America, within and for the Central Di-

vision of the Southern District of California, held

at the Court Room thereof, in the City of Los

Angeles on Wednesday the 18th day of October in

the year of our Lord one thousand nine hundred

and thirty-nine.

Present: The Honorable Wm. P. James,

District Judge.
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No. E(i-1447-J

E. A. LYNCH, as ^rrustee in Jiaiikiuptcy of the

Estate of THOMAS SCHNEIDER, Bankrupt,

Plaintiff,

ViS.

MARKWELL & COMPANY, a Corp.,

Defendant.

This cause, after issues duly raised by the an-

swer (f defendant, was referred to Samuel W.
McNal)b, Esq., as Special Master, on stipulation of

the parties, and the special master duly returned

his report to the Court recommending that judg-

ment for plaintiff be entered. To that report de-

fendant excepted. And the matter of the exceptions

of defendant having come on before the Court in

open session, counsel for plaintiff and defendant

argued the same and submitted them for decision.

And the Court now having duly considered the re-

port of the master and the objections made thereto,

orders that said report be and it is approved and

confinned. Judgment will be entered accordingly.

An exception to the Court's decision is noted in

favor of defendant. [36]
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In the District Court of the United States for

the Southern District of California, Central

Division.

In Equity No. 1447-J

E. A. LYNCH, as Trustee in Bankruptcy of the

Estate of THOMAS SCHNEIDER, Bankrupt,

Plaintiff,

vs.

MARKWELL & COMPANY, a corporation.

Defendant.

ORDER AND DECREE CONFIRMING
REPORT

This cause came on for hearing upon exceptions

to the Report of the Special Master filed July 12,

1939 by the defendant, Markwell & Company, a cor-

poration. Exceptions to the findings, conclusions of

law and recommendations of the Special Master

were taken by the defendant, Markwell & Com-

pany, a corporation.

The Court having heard the arguments of coun-

sel and duly considered the same, together with the

Special Master's report, the evidence and exhibits

introduced before the Special Master and files and

records in the cause; it is hereby ordered that the

exceptions to the said findings of fact, conclusions

of law, and recommendations of the Special Master

be each and all overruled, and the report is hereby

approved and confirmed.
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The Court hereby a(loj)ts the findings of fact and

conclusions of law of tlie Special Master as and for

the findings and conclusions of* the Court.

It is accordingly further Ordered, Adjudged and

Decreed, as follows:

L. That ])]aintiff, E. A. Lynch, as Trustee in

Bankruptcy of the Estate of Thomas Schneider,

bankrupt, do have and recover judgment against

defendant, Markwell & Company, a corporation, for

the [37] possession of the following personal

property

:

1 ladies wrist watch, platinum case, abt 2 pts

each, 2 Marq. diamonds abt 3 pts each, 17 J.

Elgin Movement #35940379.

1 ladies ring, platinum, 1 diamond abt 40/100

cts., 18 diamonds abt 1 pt. each.

1 wedding ring, platinum, 33 diamonds abt

21/2 pts. each.

1 ladies ring, yellow gold, 1 diamond abt

65/100 ct. 4 diamonds abt 1 pt average.

1 ladies wedding ring, yellow gold, 7 diamonds

abt 11/2 pts. each average.

1 gents ring, yellow gold, 1 diamond abt

85/100 cts. 6 diamonds abt 2 pts. each.

Or in the event delivery of said merchandise can-

not be made, that judgment be entered against said

defendant and in favor of ])laintiff in the sum of

Six Hundred Dollars ($600.00).

2. That plaintiff recover his costs of suit in-

curred herein in the sum of $44.55.
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3. That upon the Satisfaction of the Judgment

rendered herein against defendant, defendant be

permitted to file and have allowed in the bank-

ruptcy matter of Thomas Schneider, bankrupt,

being proceeding No. 32202-M, now pending in this

Court, and in the course of administration, a gen-

eral claim in the sum of Three Hundred Dollars

($300.00), together with interest thereon at the

rate of seven per cent (7%) per annum from the

29th day of September, 1937.

Dated: Nov. 7, 1939.

WM. P. JAMES
U. S. District Judge

Approved as to form this day of
,

1939.

ALBERT BEHRSTOCK &
JEROME D. ROSENFIELD

By JEROME D. ROSENFIELD
Solicitors for Plaintiff

GRAINGER & HUNT
By KYLE Z. GRAINGER

Solicitors for Defendant

Judgment entered Nov 7 1939. Docketed Nov 7

1939. Book C. O. 2 Page 221.

R. S. ZIMMERMAN,
Clerk,

By MURRAY E. WIRE,
Deputy

[Endorsed] : Filed Nov. 7, 1939. [38]
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[Title (.r District i\mvi and Clause]

NOTICE OF APPEAL
Notice Is Hereby Given tliat tlie above named

defendant and a|)i)ellant, Mai'kwell & Company, a

corporation, in the above entitled action, hereby

appeals to the Circuit Court of Appeals for the

Ninth Circuit from the minute order entered in

said action on October 18, 1939, and from the judu-

nient ])ased thereon (designated as Order and De-

cree Confirmiiiii: Report) made and entered in said

action on the 7th day of November, 1939, and from

all of the said minute order and the said judgment,

which are both in favor of the plaintiff and against

the defendant, for the delivery of certain personal

property by the defendant to the plaintiff, or, in

lieu thereof, for the pajTnent.of money, plus costs.

Dated this 13th day of January, 1940.

MARKWELL & COMPANY,
a corporation.

By GRAINGER & HUNT
By REUBEN G. HUNT

Its Attorneys

[Endorsed] : Filed Jan. 13, 1940. [40]
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[Title of District Court and Cause.]

NOTIFICATION OF THE FILING OF
NOTICE OF APPEAL

To: E. A. Lynch, as Trustee in Bankruptcy of the

Estate of Thomas Schneider, Bankrupt, plain-

tiff in the above entitled action:

You are hereby notified that on the 13th day of

January, 1940, a Notice of Appeal, a copy of which

is hereto attached and made a part hereof as "Ex-

hibit A", was filed with the Clerk of the above

entitled Court.

Bated this 13th day of January, 1940.

R. S. ZIMMERMAN,
Clerk

By EDMUND L. SMITH
Deputy Clerk [41]

[Title of District Court and Cause.]

STAY AND COST BOND ON APPEAL
Know All Men By These Presents:

That the undersigned United States Fidelity and

Guaranty Co., a corporation, as surety, is held and

firmly bomid unto E. A. Lynch, as Trustee in Bank-

ruptcy of the Estate of Thomas Schneider, Bank-

rupt, the plaintiff in the above entitled action, in

the sum of One Thousand Dollars ($1,000.00) to be

paid to him, or his successors, to which payment
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the luidei'si^ned surety binds itself and its succes-

sors and assi^is.

Siprned and dated this 13th day of Jaiuiary, 1940.

Wliereas, in tlie above entithnl action on the 18th

day oi' October, 1939, a niiiuite order was made and

entered, and on the Ttli day of Novem))er, 1939, a

judgment based thereon (designated Order and De-

cree Confirming Report) was made and entered, by

the above entitled Court, to the effect that the de-

fendant should surrender to the plaintiff possession

of certain personal property, plus $44.55 costs, or

if delivery of said personal property could not be

made, that the defendant should pay the plaintiff

the sum of Six Hundred Dollars ($600.00) plus

said costs; and the defendant in the above entitled

action has appealed from said minute order and

said judgment [42] to the United States Circuit

Court of Appeals for the Ninth Circuit.

Now, the condition of the above obligation is such

that if the said defendant shall prosecute such ap-

peal to effect, and pay costs, if the appeal is dis-

missed or the judgment is affirmed, or such costs

as the Appellate CoTii't may award if the judgment

is modified, and, further, if a stay of the enforce-

ment of the said judgment, pending the appeal, is

granted herein, will satisfy the said judgment in

full, together with costs, interest, and damages for

delay, if for any reason the a])peal is dismissed or

if the judgment is affirmed, and will staisfi/ in full

such modification of the judgment and such costs.
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interest, and damages as the Appellate Court may
adjudge and award, then this obligation shall be

void, otherwise it shall remain in full force and

effect. It is further expressly understood and

agreed that the imdersigned surety hereby submits

itself to the jurisdiction of the above entitled Court

and irrevocably appoints the Clerk of said Court

as its agent upon w^hom any papers affecting its

liability on this bond may be served; and that its

liability upon this bond may be enforced on motion

herein without the necessity of an independent

action.

UNITED STATES FIDELITY
& GUARANTY CO.

a corporation

[Corporate Seal] By O. D. BRICK
Its Attorney-in-Fact

The premium charge for this bond is $12.89 per

anniun.

State of California,

County of Los Angeles—ss.

On this 13th day of January, 1940, before me

Agnes L. Whyte, a Notary Public for the County

of [43] Los Angeles, residing in said County, duly

commissioned and sworn, personally appeared O.

D. Brick, known to me to be the duly authorized

Attorney-in-Fact of said corporation and the same

person whose name is subscribed to the within in-

strument as such Attorney-in-Fact, and the said
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O. C. J^rick duly a('kiH)\vI(Ml<i;('(l to nic tlial he sub-

scribed tlic uanic of \\w said corpoi-at ion llici-cto, as

surety, and his own name, as Attoi-ucy-in-Faf-l for

said covpoiatioii.

In Witness Whereof I have hereto set iny hand

and affixed my official seal at Los Angeles, the day

and year in this certificate first written.

[Seal] AGNES L. WHYTE
Notary Public in and for said

County and State.

My commission expires Feb. 26, 1941.

The foreg-oin^ bond is hereby approved this 13th

day of January, 1940.

PAUL J. McCORMICK
District Judge

[Endorsed]: Filed Jan. 13, 1940. [44]

[Title of District Court and Cause.]

AGREED STATEMENT OF THE
CASE ON APPEAL.

The following is an agreed statement of the case

on appeal prepared pursuant to Rule No. 76 of the

Federal Rules of Civil Procedure:

The plaintiff filed his com]ilaint, wherein he

sought to recover judgment against the defendant

to the effect that certain pledges of personal pro])-

erty, to w'it, six (6) articles of jewehy by the

above named bankrupt with the defendant, as a
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pawn broker, was fraudulent and void as against

the above named Trustee in Bankruptcy, and that

said personal property should be returned by the

defendant to the said Trustee, or, in lieu thereof,

the value thereof should be paid by the defendant

to the plaintiff. Written Interrogatories pro-

pounded by the plaintiff were answered under oath

by the defendant, and filed in the case. Thereafter

the defendant filed an answer putting in issue the

material allegations of the complaint.

By stipulation this case was consolidated for

trial w^ith action No. 1446-J, and also by stipula-

tion the consolidated action was referred to the

Special Master. Prior to the hearing before the

Special Master, the parties hereto entered into a

w^ritten stipulation of facts which presented for

consideration to the Special Master only four (4)

issues

:

(a) Whether or not said bankrupt w^as insol-

vent at the time [45] the pledges were made to de-

fendant
;

(b) Whether or not the said pledges by said

bankrupt to defendant were transfers of a substan-

tial portion of the stock in trade of said bankrupt

within the meaning of Section 3440 of the Civil

Code of California;

(c) The value of the within assets of said

bankrupt at the time of said pledge;

(d) The value of the merchandise pawned.

The Special Master took evidence regarding the

above issues and filed his report with the Judge,
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wh(» tlioT'eu])<)n coiifii'iried flu; same and rendered

judgment in favoi- of the plaintiff and ag^ainst the

defendant For tlic dclixci-v ol' the })()ssession of said

personal projx'i-ty hy the defendant to tlie ])lain-

tiff, })ins Koity-Coui- and 5;Vl()0 Dollars ($44.55)

costs, or, in lien tliereof, for the j)aynient of Six

Hundred Dollars ($600.00), ])lus said costs by the

defendant to plaintiff.

The gist of the plaintiff's complaint is that the

l)ankrn])t, while insolvent, pledged with the de-

fendant, as a pawn broker, a substantial portion

of his stock in trade as a jewelry merchant, but

that no notice to so jjledge such stock in trade was

recorded, as provided l)y Section 3440 of the Civil

Code of California, and that such failure to give

such notice was a fraud on creditors which could

be taken advantage of by the Trustee in Bank-

ruptcy for the benefit of the bankrupt estate. It

was also alleged in the complaint that this pledge

was one of a series of similar transactions made

under identical conditions by the bankrupt witli

other persons, and that the aggregate of such

pledges resulted in a disposition of a substantial

portion of the stock in trade of the bankrupt with-

out complying to said Section 3440 of the Civil

Code of California.

The evidence received in the case, together witli

the stipulation of facts between the })arties ma-

terial to this appeal, is as follows:

The plaintiff, E. A. L^ticIi, is the Trustee in

Bankruptcy of [46] the estate of Thomas Schneider.
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The defendant, Markwell & Co., a corporation, is

duly licensed as a personal property broker in

California. On September 29, 1937, the bankrupt

pledged with and delivered to the defendant, as

such pawnbroker, certain personal property, to-wit,

six articles of jewelry upon which the defendant

loaned the bankrupt the sum of Three Hundred

Dollars ($300.00). No part of such loan has been

repaid. At the time this pledge was made to the

defendant, the bankrupt was insolvent; defendant

had no actual knowledge of such insolvency.

The bankruptcy proceeding commenced May 5,

3938. The adjudication in bankruptcy was made

Jmie 17, 1938. The bankrupt was in the retail

jewelry business. He had a ground floor store at

Huntington Park near Los Angeles. His merchan-

dise was purchased from wholesalers to whom he

was indebted in the month of March, 1937. He
pledged Twenty-five Hundred Dollars ($2500.00)

of his stock in trade for the sum of One Thousand

Two Hundred Sixty-five Dollars ($1265.00) with

Marithew & Co. on March 30, 1937. This company

had no connection with the defendant corporation

in the present suit. No notice of intention to pledge

such merchandise with Merithew & Co. was ever

filed for record under Section 3440 of the Civil

Code of California. The defendant corporation here

did not have any knowledge or information re-

specting the pledge of such merchandise with Meri-

thew & Co.
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Tlic bankruj)! was in the jowcliy business for

about twenty years, and six or seven years in the

said location in Hnntin^ton Park.

On SeptcmlxM- 29, 19:]7, also wliile the Ij.-niki-upt

was insolvent, lie j)ledged some ol* bis stoek to the

defendant here, Markwell & Co., a cor])oration. 'ilie

merchandise he pawned to Merithew & Co. and to

Markwell & Co. was paid for. On said date he was

indebted to certain wholesalers who were creditors

of the bankrupt at the time of his bankruptcy. He
used the money he received from the pawus to pay

some of his bills, includin<2,- merchandise creditors.

The value of the merchandise pledged to Markwell

& Co., was Six Hundred Dollars ($600.00). [47] At

the time of the pledge to Markwell & Co. by the de-

fendant herein, the fair value of the stock in trade

of the bankrupt was Ninety-five Hundred Dollars

($9500.00), and the fair value of the amount

j)ledged to Markwell & Co. was Six Hundred Dollars

($600.00). No notice of intention to pledge such

merchandise with Markwell & Co. was ever filed for

record under Section 3440 of the Civil Code of Cali-

fornia. The president of the defendant corporation

knew at the time of the pledge to Markwell & Co.

that the merchandise pledged was part of the bank-

rupt's stock in trade, and that he was a retail dealer

and had a large and substantial stock in trade, but

did not have Imowledge at the time of the total

assets of said bankru])t.

The bankrupt made a general assignment for the

benefit of creditors on April 25, 1938. The assets of
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the bankrupt estate are not sufficient to pay the

costs and expenses of administration and creditors^

claims in full, his assets being at that time approxi-

mately Seventy-eight Himdred Dollars ($7800.00),

and his liabilities Thirteen Thousand Dollars

($13,000.00).

The foregoing statement does not include a copy

of the minute order and judgment appealed from,

or a copy of the notice of appeal, with its filing

date, because the same will otherwise be included in

the record on appeal.

It is hereby stipulated that the foregoing state-

ment conforms to the truth and is an agreed state-

ment of the case on appeal prepared pursuant to

the provisions of Rule No. 76 of the Federal Rules

of Civil Procedure.

Dated this 15th day of January, 1940.

ALBERT BEHRSTOCK &
JEROME D. ROSENFIELD

By JEROME D. ROSENFIELD
Attorneys for Plaintiff and

Appellee.

GRAINGER & HUNT
By KYLE Z. GRAINGER

Attorneys for Defendant and

Appellant. [48]

It appearing that the foregoing statement of the

case on appeal conforms to the truth, and fully pre-

sents the questions raised by the appeal, it is hereby
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approved and cei'tificKl to the Appellate Court as

the record on a})peal.

Dated Feb. 9, 1940.

WM. P. JAMKS
District Judge.

[Endorsed] : Filed Feb. 9, 1940. [49]

[Title of District Court and Cause.]

STATEMENT OF POINTS TO BE RELIED
UPON BY THE APPELLANT.

Pursuant to Rule No. 75-d of the Federal Rules

of Civil Procedure, the following is a concise state-

ment of the points to be relie/ upon by the Appel-

lant in its appeal from the minute order entered in

said action on October 18, 1939, and from the judg-

ment based thereon (designated as Order and De-

cree Confirming Report) made and entered herein

on the 7th day of November, 1939, in favor of the

plaintiff and against the defendant for the delivery

of certain personal property by the defendant to

the plaintiff, or, in lieu thereof, for the ])ayment of

money, plus costs:

1. The amount of merchandise pledged to Mark-

well & Co. was not a substantial portion of the

stock in trade of the bankrupt.

2. The pledge of merchandise to Merithew &

Co. was mirelated to the pledge of merchandise to

Markwell & Co., and the aggregate of the two
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pledges cannot be taken in determining whether a

substantial portion of the bankrupt's stock in trade

was transferred to Markwell & Co.

3. The pledge to Markwell & Co. was in the

ordinary course of trade and in the regular and

usual practice and method of business of the bank-

rupt. [50]

4. The laws of California relating to pledges

and pawnbrokers were not either impliedly or ex-

pressly repealed at any time by any provision of

Section 3440 of the Civil Code of California relat-

ing to bulk sales. The transactions between the bank-

rupt and defendant Markwell & Co. were at all

times valid pledges by the bankrupt to said defend-

ant as a pawnbroker and were never affected by or

subject to any provision of said Section 3440.

Dated this 8 day of February, 1940.

GRAINGER & HUNT
By REUBEN G. HUNT

Attorneys for defendant and

Appellant.

[Endorsed] : Filed Feb. 9, 1940. [51]

[Title of District Court and Cause.]

CLERK'S CERTIFICATE

I, R. S. Zimmerman, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify the foregoing pages,

numbered from 1 to 53, inclusive, contain full, true
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and covrect copies of IJill of Coinpluiut ; liilcii'o^a-

tories of Plaintiff; Answer to Bill of Complaint;

Answer to Interrogatories; Stij)ulation for Consoli-

dation of Causes; Order Consolidating Actions and

Order of Reference to Special Master; Stipulation

of Facts; Report & Recommendation of Special

Master; Objections of Defendant to Report and

Recommendations of Special Master; Minute Order

October 18, 1939; Order & Decree Confirming Re-

port; Notice of Ai)peal; Notification of the Filing

of Notice of Appeal ; Stay and Cost Bond on Ap-

peal; Agreed Statement of the Case on Appeal;

Statement of Points to be relied upon by Appellant

and Joint Designation of Contents of Record on

Appeal which constitute the record on appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit.

I Do Further (^ertify that the fees of the Clerk

for comparing, correcting and certifying the fore-

going record amount to $7.55, and that said amoinit

has been paid me by the Appellant herein.

Witness my hand and the Seal of the District

Court of the United States for the Southern Dis-

trict of California, this 6th day of March, A. D.

1940.

[Seal] R. S. ZIMMERMAN,
Clerk

By EDMUND L. SMITH
Deputy Clerk.
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[Endorsed]: No. 9465. United States Circuit

Court of Appeals for the Ninth Circuit. Markwell

& Company, a corporation, Appellant, vs. E. A.

Lynch, as Trustee in Bankruptcy of the Estate of

Thomas Schneider, Bankrupt, Appellee. Transcript

of Record. Upon Appeal from the District Court of

the United States for the Southern District of

California, Central Division.

Filed March 7, 1940.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 9465

In the United States Circuit Court of Appeals

for the Ninth Circuit.

E. A. LYNCH, as ^Prusteo in Bankruptcy of the

Estate of THOMAS SCliNKIDER, Bankrupt,

Plaintiff and Aj)pellee,

vs.

MARKWELL & COMPANY, a corporation,

Defendant and Appellant.

STIPULATION RE STATEMENT OF POINTS
ON WHICH APPELLANT INTENDS TO
RELY ON THE APPEAL AND DESIGNA-
TION OF PARTS OF RECORD NEC-
ESSARY FOR THE CONSIDERATION
THEREOF.

It Is Hereby Stipulated by and between the

above named Appellant and Appellee that on the

appeal herein from the Minute Order entered in the

above entitled action on October 18, 1939, and from

the judgment based thereon (designated as Order

and Decree Confirming Report) made and entered

herein on the 7th day of November, 1939, in favor

of the plaintiff and against the defendant for the

delivery of certain personal property by the de-

fendant to the plaintiff, or, in lieu thereof, for the

payment of money, plus costs, the appellant intends

to rely upon the following points on the appeal

:
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1. The amount of merchandise pledged to Mark-

well & Co. was not a substantial portion of the stock

in trade of the bankrupt.

2. The pledge of merchandise to Merithew & Co.

was unrelated to the pledge of merchandise to

Markwell & Co., and the aggregate of the two

pledges cannot be taken in determining whether a

substantial portion of the bankrupt's stock in trade

was transferred to Markwell & Co.

3. The pledge to Markwell & Co. was in the

ordinary course of trade and in the regular and

usual practice and method of business of the bank-

rupt.

4. The laws of California relating to pledges

and pawnbrokers were not either impliedly or ex-

pressly repealed at any time by any provision of

Section 3440 of the Civil Code of California relat-

ing to bulk sales. The transactions between the

bankrupt and defendant Markwell & Co. were at all

times valid pledges by the bankrupt to said defend-

ant as a pawnbroker and were never affected by or

subject to any provisions of said Section 3440.

It Is Further Stipulated that the parts of the

record which are necessary for the consideration

thereof are as follows:

1. The complaint filed on August 25, 1938, by the

plaintiff

;

2. Written interrogatories of plaintiff filed on

August 25, 1938, by the plaintiff;

3. The answer filed on October 3, 1938, by the

defendant

;
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4. Answer to iiiten'o^atorics by dcfeiHlaiit lihsd

on OctolKT 3, 1938, by tlie defendant

;

5. Stipulation for consolidation of actions fil(»d

on February 23, 1939, and stipulation foi- reference

to Special Master filed herein on February 23, 1939

;

6. Order consolidating actions No. 1446-J and

No. 1447-M filed herein on February 23, 1939;

7. Stipulation of facts between plaintiff and de-

fendant, iMarkwell & Comi3any, a corporation, filed

herein on June 15, 1939;

8. The report and recommendations of the

Special Master filed herein on July 12, 1939;

9. The objections of the defendant to the report

and recommendations of the Special Master, filed

lierein on July 21, 1939;

10. The minute order of the Judge entered

herein October 18, 1939;

11. The judgment entered herein on November

7, 1939;

12. The Notice of Appeal filed herein on Janu-

ary 13, 1940;

13. The supersedeas bond filed herein on Janu-

ary 13, 1940;

14. The Notice by the Clerk of the lower Court

of the filing of the notice of appeal, filed herein on

January 13, 1940;

15. Agreed statement of the case to be hereafter

filed herein;

16. Statement of Points to be relied upon by the

Appellant

;

17. This designation of the record on appeal.
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Dated this 2nd day of Feb., 1940.

ALBERT BEHRSTOCK &

JEROME D. ROSENFIELD
By JEROME D. ROSENFIELD

Attorneys for Plaintiff and

Appellee

GRAINGER & HUNT
By KYLE Z. GRAINGER

Attorneys for Defendant and

Appellant

[Endorsed] : Filed Mar. 7, 1940. Paul P. O'Brien.
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No. 9465.

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Markwell & Company, a corporation,

Appellant,

vs.

E. A. Lynch, as Trustee in Bankruptcy of the Estate

of Thomas Schneider, Bankrupt,

Appellee.

BRIEF OF APPELLANT.

Opinion Below.

No opinion in the case was filed.

Statement of Pleadings and Facts Disclosing Basis of

Jurisdiction.

A bill of complaint [Tr. of R., pp. 2-6] was filed in the

United States District Court, Southern District of Cali-

fornia, Central Division, by E. A. Lynch, as trustee in

bankruptcy of the estate of Thomas Schneider, Bankrupt,

alleging that the bankrupt, Thomas Schneider, had pledged

certain articles of jewelry to Markwell & Company, a cor-

poration, without complying with the provisions of Sec-

tion 3440 of the Civil Code of the State of California,

and that the transfer thereby accomplished constituted
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a fraud on creditors, and that though demand had been

made defendant refused to restore or return the said

property, and praying that said transfer be found to be

fraudulent and void, and that defendant be ordered to

surrender the said articles to plaintiff, and that plaintiff

have other and proper relief. Markwell and Company

duly filed its answer to said bill of complaint denying

the material portions of the same, and prayed that plain-

tiff take nothing by its action. [Tr. of R., pp. 9 to 12.]

A stipulation was filed that the action might be consoli-

dated for trial with a similar action by said plaintiff

against Merithew Company, Inc., a corporation, de-

fendant. [Tr. of R., p. 18.] An order was thereupon

entered [Tr. of R., pp. 19 and 20] consolidating the ac-

tions for trial and ordering that the consolidated actions

should be referred to Honorable Samuel W. McNabb,

as Special Master to try the disputed matters of fact and

after such trial make his report and recommendations.

A hearing was had before the said Special Master, and

upon a stipulation as to certain facts and evidence as to

other facts [Tr. of R., pp. 24-29], after the hearing, the

Special Master made his report and recommendation

[Tr. of R., pp. 25 to 31] recommending a judgment in

favor of the plaintiff. Thereupon, objections were filed

by defendant Markwell & Company to the report and

recommendation of the Special Master. [Tr. of R., pp.

32 to 37.] After a hearing upon said report and objec-

tions made thereto. Honorable William P. James, District

Judge, ordered that said report be approved and con-
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firnifd, and that jiid^^'nicnt he- entered accordingly. |Tr. of

R., \). ^7.
1

Thereupon an order and decree was entered

I

Tr. of K., \)\). 3(S to 40
I

givinj^' judj.;inent to the plaintilT

for the possession of said personal property, or in the

event delivery could not be had, that judgment be entered

against defendant, Markvvell and C'onijjany, in favor of

plaintilT in the sum of $600.00, and for his costs of suit.

The District Court had jurisdiction of said action by

virtue of the provisions of the Bankruptcy Act of 1898 and

amendments thereto to recover a fraudulent transfer of

property under Section 70-c of said Act. The jurisdic-

tion of the Circuit Court of Appeals in respect to this

appeal is sustained by U. S. C. Title 28, Sec. 225, Sub. (A)

and U. S. C. Title 28, Sec. 230, and the appeal is taken

pursuant to said provisions of law and pursuant to Rules

73, 75 and 76 of the Federal Rules of Civil Procedure.

Statement of Case and Question Presented.

On September 29, 1937, Thomas Schneider borrowed

the sum of $300.00 from Markwell and Company, and as

security for the repayment of said loan pledged with said

Markwell and Company certain jewelry of the value of

$600.00. No part of said money loaned was ever repaid.

At the time said pledge was made, said Thomas Schneider

was insolvent, but the defendant, Markwell and Company,

had no actual knowledge of such insolvency. On June 17,

1938, by virtue of bankruptcy proceedings commenced

May 5, 1938, Thomas Schneider was adjudicated a bank-



rupt. E. A. Lynch, the plaintiff in this proceeding, is the

trustee in bankruptcy of said bankrupt. On March 30,

1937, and prior to the said pledge with Markwell and Com-

pany, said Thomas Schneider had pledged $2500.00 of his

stock in trade for the sum of $1265.00 with Merithew

Company, Inc. This company had no connection with

Markwell and Company, defendant in this suit and ap-

pellant herein. At the time of the pledge made to it,

Markwell and Company had no knowledge or informa-

tion respecting the pledge made to Merithew and Com-

pany. No notice of intention to pledge was ever re-

corded in either the Merithew Company, Inc., or the

Markwell and Company transaction. At the time of the

pledge of said articles of the value of $600.00 to Mark-

well and Company, the fair value of the stock in trade

of said Thomas Schneider was $9500.00. The president

of Markwell and Company knew at the time of the

pledge to Markwell and Company that Schneider was a

retail dealer; that the merchandise pledged was a part

of his stock in trade, and that he had a large and sub-

stantial stock in trade, but did not have knowledge at the

time of the total assets of said bankrupt. The merchan-

dise pledged to Markwell and Company had been paid

for by Schneider, but he owed numerous creditors in-

cluding merchandise creditors. The money received from

the pawns in both the Merithew Company, Inc. trans-

action and the Markwell and Company transaction was

used to pay some of his bills.
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Question Presented.

Was the pledge to Markwell and Company of $600.00

of his merchandise fraudulent and void as to the creditors

of Thomas Schneider by reason of the fact that no notice

was recorded under the provisions of Section 3440 of

the Civil Code of the State of California?

Specifications of Error Relied Upon.

Appellant contends that the minute order entered in

said action on October 18. 1939 [Tr. of R., p. 371 and

the judgment based thereon
|
Tr. of R., pp. 38 to 40] in

favor of the plaintiff against the defendant for the de-

livery of the said personal property, or in lieu thereof for

the payment of money plus costs was erroneous in that

the pledge of said merchandise by Schneider to Markwell

and Company was not fraudulent as against his creditors,

and was not in violation of Section 3440 of the Civil

Code of the State of California, in that: 1. The amount

of merchandise pledged to iNIarkwell and Company was

not a substantial part of the stock in trade of the bank-

rupt ; 2. The pledge of merchandise to Merithew Com-

pany, Inc.. was unrelated to the Markwell and Company

pledge, and the aggregate of the two pledges cannot be

taken in determining whether a substantial portion of

the bankrupt's stock in trade was transferred to ]\Iarkwell

and Company: 3. The pledge to Markwell and Company

was in the ordinary course of trade and in the regular

and usual practice and method of business of the bankrupt.
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Summary of Argument.

Appellant contends that the pledge of $600.00 of mer-

chandise out of a stock of a value of $9500.00 was not the

pledging or transferring of a substantial part of the stock

in trade of a merchant within the meaning of Section 3440

of the Civil Code of the State of CaHfornia, and no neces-

sity existed to record a notice of said intended transfer as

provided in said section in order that the transaction might

be valid as against creditors. It further contends that the

pledge to Merithew Company, Inc., made six months pre-

viously and of which pledge it had no knowledge was en-

tirely unrelated to the pledge of merchandise to it and the

aggregate of the two pledges cannot be taken in determin-

ing whether a substantial portion of the bankrupt's stock in

trade was transferred to Markwell and Company. It is

further contended that the pledge to Markwell and Com-

pany was in the ordinary course of trade and in the

usual and ordinary practice and method of business of

the bankrupt, Thomas Schneider, and therefore did not re-

quire a notice to be recorded as provided by said Section

3440 of the Civil Code.
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ARGUMENT.

Transfer of $600.00 In Value of Merchandise Is Not a

Transfer of a Substantial Part of the Stock of a

Merchant When That Stock In Trade Is of the

Value of $9500.

We do not believe that appellee will seriously contend

that the pledge of merchandise of $600.00 in value of a

total stock in trade of the value of $9500.00 is of itself

a transfer of a substantial portion of a stock in trade.

The theory of counsel for appellee in this case seems

rather to be as indicated in paragraph 7 of his complaint

[Tr. uf R., p. 4] that Thomas Schneider while insolvent

made several pledges and that the aggregate of said

pledges wrongfully and illegally disposed of a substantial

portion of his stock in trade. Sec. 3440 of the Civil

Code of the State of California prior to the amendment

of 1939, and as it stood at the time of this transaction,

among other things set forth

:

"* * * provided, also that the sale, transfer or

assignment of a stock in trade, in bulk, or a sub-

stantial part thereof otherwise than in the ordinary

course of trade and in the regular and usual practice

and method of business of the vendor, transferor, or

assignor, and the sale, transfer, assignment or mort-

gage of the fixtures or store equipment of a baker,

cafe or restaurant owner, garage owner, machinist,

or retail or wholesale merchant, will be conclusively

presumed to be fraudulent and void as against the

existing creditors of the vendor, transferor, assignor

or mortgagor, unless at least seven days before the

consummation of such sale, transfer, assignment or

mortgage, the vendor, transferor, assignor or mort-

gagor or the intended vendee, transferee, assignee,



or mortgagee shall record in the office of the county

recorder in the county or counties in which the said

stock in trade, fixtures or equipment are situated a

notice of said intended sale, transfer, assignment or

mortgage, stating the name and address of the in-

tended vendor, transferor, assignor or mortgagor, and

the name and address of the intended vendee, trans-

feree, assignee or mortgagee, and a general state-

ment of the character of the merchandise or property

intended to be sold, assigned, transferred or mort-

gaged, and the date when and the place where the

purchase price or consideration, if any there be, is

to be paid;"

The purpose of the above section commonly called the

"Bulk Sales Law" was to prevent fraudulent sales. Stand-

ing alone and not taken in connection with the Merithew

Company, Inc., pledge, which was made six months

previously and without the knowledge of Markwell and

Company, we think it is manifest that a transfer of

$600.00 of the merchandise of a total of $9500.00 cannot

be considered to be the substantial part of the stock in

trade contemplated under the code section, particularly

when we take into consideration the purpose of the

adoption of the section.

The Arkansas Supreme Court in construing a bulk sales

law of that state, Act 88, Acts 1913, in Fiske Rubber Co.

V. Hayes Motor Co., 131 Ark. 248, 199 S. W. 96, said,

"The purpose of the act was to prevent fraudulent

sales. In order to constitute a fraudulent sale un-

der the act, it must appear that a material portion

of the stock was sold in bulk out of the ordinary

course of trade and contrary to the ordinary prose-

cution of the business of the seller."
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Tn c()nsc(iiience, it held that a sale by an automobile ac-

cessory sho]) of <^oocls a^i^regatin^ $150,00 of stock out

of $1500.00, or 107r thereof was not a sale in bulk within

the bulk sales law.

In Ann field 7'. Salccby, 17<S \. C. 2^)8, 100 S. E. 611,

the Supreme Court of North Carolina said,

"A sale is not forbidden by the statute, unless it

is for the whole or a large part of the stock, and

we do not think that 10% thereof constitutes a large

])art of this stock. ... It should be something

more than that or nearer a half of the stock to come

under the condemnation of the statute."

In our case, the percentage of the stock transferred

was only slightly above 6%. If it be deemed that a

transfer of 6% of the stock in trade is a substantial part

thereof under the provisions of the code, business will be

tremendously affected, and innumerable business trans-

actions will be seriously impeded by the delay attendant

upon the recordation of the required seven-day notice.

We cannot but believe that the term "substantial part

of a stock in trade" as used in the statute, taking into

consideration business needs and the purpose of the

statute to prevent fraudulent sales, must mean a part of

the stock in trade that is a very large proportion thereof.

This is fortified by the fact that this statute is commonly

known as the Bulk Sales Law in line with like statutes in

other jurisdictions.
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The Pledge of Merchandise to Markwell and Company
Was Unrelated to the Pledge to Marithew Com-
pany, Inc., and the Aggregate of the Two Pledges

Cannot Be Taken in Determining Whether a Sub-

stantial Portion of the Bankrupt's Stock In Trade

Was Transferred to Markwell and Company.

We come now to what appears to be the real contention

of appellee, namely, that by virtue of the aggregate of

the two pledges to Merithew Company, Inc., and Markwell

and Company, respectively, the bankrupt did transfer a

substantial portion of his stock in trade without recording

notice under Section 3440. In this regard, we assume it

will be argued that if the aggregate of the successive

pledges were not considered together, a merchant could

by successive pledges of small amounts soon deplete his

stock to the detriment of his creditors who might know

nothing about the transactions unless notices were in each

case recorded. We believe that under the law, each

transaction must be considered alone, and furthermore

that the dire results feared by counsel will not result.

In order that the Merithew Company, Inc. transaction

might be considered with the Markwell and Company

transaction in considering whether a substantial part of

the stock in trade by successive transactions had been

transferred, it would be necessary to read into the code

section language not there. This is not permitted under

the familiar rules of construction.

In 27 Corpus Juris, page 875, Sec. 883, in speaking of

Bulk Sales Laws, it is said:

"These statutes should be read as a whole for the

purposes of construction. As they are penal in char-

acter, and in derogation of common laws, and of the
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n'oht to alienate property without restriction, they

arc to be strictly construed, and are not to be ex-

tended by construction to situations not clearly in-

tended thereby. However, these statutes should be

construed and applied with a view to cure the evil

at which they are aimed, which is the defrauding

of creditors by secret bulk sales."

In Section 884, it is said:

"The effect of bulk sales laws is to create a new

type or kind of fraudulent conveyance."

In Blanchard v. Ward, 213 Pac. 929, 124 Wash. 204,

counsel evidently shared the same thought that counsel

for appellee has to the effect that the law might be cir-

cumvented by a group of sales, each of which might not

involve the amount covered by the statute, but in the

aggregate would, for it is there said:

"It is also contended that, if a retailer may sell

5 per cent, or 10 per cent, of his stock in a mass

one day, a week later he may sell another 5 or 10

per cent, and in a short time sell 25 per cent, and

so on until the entire stock is disposed of, and thus

circumvent the law."

The Supreme Court of Washington quoted the greater

part of the citation from Corpus Juris above quoted, and

held that a sale in that case of personal property con-

stituting 5 to 7 per cent of the value of the entire stock

of merchandise, and which constituted all of a particular

department of the business of the merchant was valid,

though no compliance was had with respect to the formali-

ties required by the Bulk Sales Law of that state.
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In Cook V. Superior Court, 12 Cal. App. (2d) 608, at

page 610, it is said,

"It is manifest that the remedy against the owner

of an automobile, as afforded by the provisions of

Section 1714^ of the Civil Code, is purely statutory.

No authority directly in point has been submitted to

this court for its consideration; but indirectly, and

as applied to situations that are analogous to that

in the instant matter, the authorities are ample and

convincing quite to the contrary of that suggested

by respondent. In substance, they are to the effect

that on the creation of a new statutory right, re-

garding which for its enforcement a particular and

special remedy is provided, in a proceeding by which

the beneficiary of such right and such remedy may

seek to avail himself thereof, the statute will be given

a strict construction.

"In 59 Corpus Juris, at page 1129, it is said that:

'A statute creating a new liability, or increasing an

existing liability, or even a remedial statute giving

a remedy against a party zvho zvould not otherwise

he liable (Italics theirs), must be strictly construed

in favor of the persons sought to be subjected to

their operation.' (Citing Leppard v. O'Brien, 225

App. Div. 162 (232 N. Y. Supp. 454) (affirming

252 N. Y. 563 (170 N. E. 144); City of Mt. Ver-

non V. Brettt, 193 N. Y. 276 (86 N. E. 6) ; Griffeth

V. Green, 129 N. Y. 517 (29 N. E. 838); Jones v.

Union County, 63 Or. 566 (127 Pac. 781, 42 L. R.

A. (N. S.) 1035); Highway Trailer Co. v. Janes-

ville Elec. Co., 187 Wis. 161 (204 N. W. 77?>).)



—13—

"And in the same volume of Corpus Juris, at pa^e

1110, the same thought is expressed in the following

language

:

*A statute prescribing a new right and a particu-

lar remedy must be strictly construed, and the man-

ner i)rovided in the statute whereby the right may
be accjuired must be strictly followed.' (Citing (Gold-

smith V. Valentine, 36 App. D. C. 63 ; Com. v.

Glover, 132 Ky. 588 (116 S. W. 769); Page v.

New York Realty Co., 59 Mont. 305 (196 Pac.

871); Card v. Groesbeck, 204 N. Y. 301 (97 N. E.

728) Town of Windfall City v. State, 172 Tnd. 302

(88 N. E. 505).)

"In the case of Leppard v. O'Brien, 225 App.

Div. 162, (232 N. Y. Supp. 454) (affirmed in 252

N. Y. 563 (170 N. E. 144)) it was held that under

the provisions of a statute respecting the liability

of an owner of an automobile for the negligence of

a person to whom it had been lent, a joint owner

of an automobile was not liable 'for consequences

of negligent operation by his co-owner or latter's

agent.' In part the court said:

" 'It is clear that under the authorities in this state

the defendant would not be liable, unless a liability

was created by said statute.' If a statute creates a

liability where otherwise none would exist, or in-

creases a common-law liability, it will be strictly con-

strued. A statute, even when it is remedial, must

be followed with strictness, where it gives a remedy

against a party who would not likewise be liable."

"In the case of Swing v. Lingo, 129 Cal. App.

518 (19 Pac. (2d) 56, in which a construction of a

part of Section \71A% of the Civil Code was in-

volved, the court made use of the following language

:
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" '.
. . Since the statute imposes a new and un-

usual liability which partakes of the nature of a

penalty, it should not, at least, receive a construc-

tion favoring the imposition of such liabiHty.' (Cit-

ing authorities.)"

Moreover, if a liberal construction were given to this

statute, it would still be true as said in Mulville v. City

of San Diego, 183 Cal. 734, at page 739,

"A liberal construction does not mean enlarge-

ment of the plain provisions of the law."

One may read every word contained in Section 3440,

and find not one that will in any manner provide or

even infer that a transaction may be tied with some other

unrelated transaction to build up a situation that would

require a notice. In reason, likewise, it appears absurd

that the legality of a transaction such as the pledge to

Markwell and Company in this case should be dependent

upon how much of the bankrupt's stock was transferred

under the Merithew Company, Inc., pledge, when the

Markwell and Company pledge was in no wise connected

with the Merithew Company, Inc. transaction, and Mark-

well and Company had no knowledge whatever of the

Merithew Company, Inc. pledge made six months prior

to its pledge. If the law were thus, and successive pledges

were to be considered together, and each of the pledges

held fraudulent because the aggregate of the pledges trans-

ferred what might be deemed to be a substantial portion

of a stock in trade, results would follow out of all reason.

Let us assume that a pledge were made of a trifling

amount of the stock in trade at one time, and thereafter

successive pledges were made that did in the aggregate
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cover a substantial part of the stock in trade, could it

be said that this first small i)ledj^e, without doubt valid

in its inception, would thereafter be rendered invalid be-

cause of the subsequent transactions. Furthermore, is it

in reason to hold that Markwell and Company, knowinj^

that its pledge is not of a substantial portion of the stock,

shall 1)0 i)enalized, and its transaction held unlawful be-

cause six months before and unknown to it, a pledge was

made by the bankrupt to some other party. We believe

therefore that law and reason are with us in saying that

each transaction must be considered separately and not

coupled with other unknown and unrelated transactions

with other parties. Furthermore, we cannot visualize

the direful result feared by counsel for appellee that suc-

cessive pledges or transfers in the aggregate amounting

to a substantial part of the stock in trade will operate to

the serious detriment of creditors.

In Shelley v. Byers, 72) Cal. App. 44, at page 66, it is

said in commenting upon the case of Krozver v. Martin,

Tex. Civ. App. 184 S. W. 511:

"In that case, however, not only was possession

delivered to the mortgagees but the articles w^ere

completely segregated from the mortgagor's 'stock of

merchandise.' The articles remained with the mort-

gagees until the mortgagor sold them to the appellee.

Never after they w^ere mortgaged did they become

a part of the stock of goods from which they were

taken, and never thereafter were they exposed to

sale. As a consequence, they were no part of a

merchant's stock in trade or stock of merchandise at

the date of the sale to the appellee, and hence that

sale was not within the terms of the Bulk Sales Law,"
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In this case, therefore, when the Merithew Company, Inc.

pledge was made, the merchandise thereby pledged no

longer was the stock in trade of Schneider. Upon the

consummation of the Markwell and Company pledge,

the merchandise so pledged no longer was a part of the

stock in trade. Consequently it follows in relation to suc-

cessive pledges that as each pledge is made, the value of

the stock in trade in determining the proportion of the

amount pledged to the stock in trade must be computed

upon the stock in trade remaining after the preceding

pledges. In this manner as the value of the stock in

trade goes down at some point along the line, a point is

reached where the pledge made if it is of sufficient amount

will constitute a substantial portion of the then stock in

trade.

Schaitmtan v. Dean, 24 Fed. (2) 475, 11 A. B. R.

(N. S.) 593 decided by this court is thought to lend

color to appellee's contention when it is there said:

"The next contention is that the sale did not em-

brace a substantial part of the stock in trade. It ap-

pears from the testimony that the value of the stock

transferred was the amount of the judgment, or

approximately $4000. It further appears that the

value of the entire stock in trade at the time of

the transfer, or transfers, was from $20,000.00 to

$25,000.00. It is manifest from the testimony that

the sales were not made in the ordinary course of

trade and in the regular and usual practice and method

of business of the vendor, and inasmuch as it ap-



pears that almost the entire stock in trade was sold

at or about the same time, in the same manner, we

think the court was warranted in finding that the

sale did involve a substantial part of the stock in

trade, and came within the purview of the statute."

We cannot believe that the court, however, intended

a construction to permit pledges entirely unrelated to

each other to be considered together in determining that

the aggregate thereof constituted a substantial part of a

stock in trade. In that case, practically the entire stock

of a merchant of a value of $20,000.00 to $25,000.00 was

sold through several transactions, including the Dean

transaction, made at the same time or about the same time.

We understand the court to mean that the stock in trade

there involved was from $20,000.00 to $25,000.00 at a

given time and that either at that time, or about that

time, practically the whole thereof was transferred through

different transfers, among them the Dean sale. It was

the fact that practically this entire stock disappeared

through transfers either at or approximately the same

time that led the court to make its holding that $4000.00

did constitute a material portion of the stock in trade.

Our case is entirely different. It is questionable indeed

if the aggregate of the Merithew transaction and the

Markwell transaction transferred a substantial part of

the stock in trade. The transfers were six months apart,

and in no wise related, and did not constitute a sudden

depletion of the stock in trade of Schneider.
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The Pledge to Markwell and Company Was In the

Ordinary Course of Trade and In the Regular and

Usual Practice and Method of Business of the

Bankrupt.

Under Section 3440, it is only when a substantial part

of a stock in trade is transferred otherwise than in the

ordinary course of trade and in the regular and usual

practice and method of business of the vendor that recorda-

tion of a notice is required. In this case the Special

Master in his findings of fact, which were approved by

the District Judge says [Tr. of R., p. 29] :

"The testimony of the bankrupt was that at the

time he transferred the merchandise to Markwell

& Company, viz., September 29, 1937, he was behind

in paying his bills; that he had made small pledges

of goods other than the pledges to Markwell &
Company and Merithew's in order to secure funds

to pay merchandise creditors, notes and expenses of

running his business; that the goods pledged to

Merithew prior to this date were of the value of about

$2,500; the Special Master finds that at the time the

pledge was made to Markwell & Company, said cor-

poration had no knowledge of any other loans which

had been made by the bankrupt from Merithew or

others."

It is thus seen that this pledge to Markwell and Com-

pany was not an unusual transaction, but that in addi-

tion to the pledge to Markwell and Company and to

Merithew he had made small pledges of goods to other

parties. All of these pledges had been made in order to

procure funds to pay merchandise creditors, notes and

expenses of running his business. The particular pledge
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to Markwell and Company was for that purpose. Tt

can well be said therefore that this transfer or pled.q-c to

Markwell and Company was in the reg"ular and usual

practice and method of business of Thomas Schneider,

and therefore under the provisions of Section 3440 of the

Civil Code of the State of California, no notice of in-

tended transfer was required.

Conclusion.

From the foregoing, we think it clear that no notice

of intended sale or transfer under the provisions of

Section 3440 was required in connection with the Mark-

well and Company pledge to make it a valid pledge as

against creditors of the said Thomas Schneider, and re-

spectfully submit that the minute order of the District

Court entered in this proceeding on October 18, 1939,

and the order based thereon, designated "Order and De-

cree Confirming Report" made and entered in said pro-

ceeding on the 7th day of November, 1939, in favor of

the plaintiff and against the defendant for the delivery

of certain personal property by the defendant to the

plaintiff", or in lieu thereof, for the payment of money,

plus costs, are and each of them is erroneous and should

be reversed.

Respectfully submitted,

Grainger and Hunt,

By Kyle Z. Grainger,

Attorneys for Appellant.
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Summary of Argument.

In answer to the points raised by the appellant, appellee

contends : ( 1 ) That the transfer by the bankrupt of

$600.00 in value of his merchandise was the transfer

of a substantial part of his stock in trade valued at

$9500.00, and that under Section 3440 of the Civil Code

of the State of California such transfer was conclusively

presumed to be fraudulent as to creditors because no

notice of intention to pledge the merchandise was re-

corded as required by law; (2) that even if the Court

should hold that the $600.00 transfer to appellant was not

substantial in itself the Court properly considered the

previous pledge by the bankrupt of $2500.00 to Merithew
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Company, Inc., in determining whether the bankrupt

had transferred a substantial portion of his stock in

trade; (3) that the Court will take judicial notice that

it is not in the ordinary and usual course of business of

a retail merchant to conduct his business by taking prop-

erty obtained on credit and pledging the same for a frac-

tion of its value to secure operating moneys; (4) that a

pledge is a transfer of property within the meaning of

Section 3440 of the Civil Code of the State of Cali-

fornia; (5) that fraudulent conveyance statutes are of

great antiquity; (6) that the boiia fides or good faith of

the parties in the case under consideration is absolutely

immaterial; and (7) finally, that the question as to

whether the merchandise transferred to appellant consti-

tuted a substantial part of the stock in trade of the

bankrupt is a question of fact which, having been decided

by both the Special Master and the District Judge in

accordance with appellee's contention, is binding upon

the Circuit Court of Appeals.
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ARGUMENT.

I.

The Transfer by the Bankrupt of $600.00 in Value

of His Merchandise Was the Transfer of a Sub-

stantial Part of His Stock in Trade Valued at

$9500.00 and, Under Section 3440 of the Civil

Code of the State of California, Such Transfer

Was Conclusively Presumed To Be Fraudulent

as to Creditors Because No Notice of Intention

to Pledge the Merchandise Was Recorded as

Required by Law.

Counsel for appellant seems to assume that appellee

cannot seriously contend that the pledge of $600.00 in

value of a total stock in trade of the value of $9500.00

is, of itself, a transfer of a substantial portion of the

stock in trade. Appellee respectfully urges to the Court

that he does so seriously contend and, in support of that

contention, points out that the report of the Special Master

expressly finds that the $600.00 transfer was a sub-

stantial portion of the stock in trade of the bankrupt.

|Tr. of R. p. 30.] Counsel for appellant has correctly

set forth the pertinent provisions of Section 3440 of the

Civil Code of the State of California (App. Br. pp. 7

and 8) as it read at the time when the transfers involved

herein took place, and counsel for appellee will therefore

not take the space to reiterate such provisions.

While, as will hereafter be shown, the fraudulent con-

veyances acts of the various states are statutory, their

origin is of comparative antiquity. Furthermore, each

state has seen fit to adopt its own special statutes, and

the wording and provisions of the various statutes vary in

great detail. This point is mentioned particularly in



view of the fact that counsel has cited decisions from

jurisdictions other than Cahfornia, and it is obvious that

great caution should be used in considering the language

of the various decisions which are construing statutes of

different wording than the California statute.

The first case cited by counsel for appellant is the case

of Fiske Rubber Co. v. Hayes Motor Co., 131 Ark. 248,

199 S. W. 96. Counsel quoted from this opinion to the

effect that a sale will not be deemed fraudulent unless a

"material portion of the stock was sold in bulk" (App.

Br. p. 8), but neglected to quote from another part of

the decision, which reads as follows:

"The number of articles sold and the value thereof

were within an ordinary retail transaction. * * *

It is well said by appellee that the Bulk Sales Law
was never intended to prevent a merchant from

moving his business to a new location, and in so

doing to dispose of odds and ends or remnants."

(Italics ours.)

It will thus be seen that the quoted case involved the

moving of the business of the defendant to a new location

and the disposition only of odds and ends or remnants

of his stock. A far different situation is involved in this

case, in which neither of these facts appears. Further-

more, the decision does not quote or cite from the Arkan-

sas statute upon which the decision is based and pre-

sumptively involves the construction of an entirely dif-

ferent law than our own.

The next case cited by counsel is the case of Armfield

V. Saleeby, 178 N. C. 298, 100 S. E. 611. The type of

business involved in that case was a grocery store, and

the facts indicated that the seller had disposed of two
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lots of api)lc.s worth in total $450.00 out of a tf)tal stock

of approxiniatdy $4500.00.

It is submitted that that case involved a totally differ-

ent type of business, in which the merchant had perish-

able ^oods which it mi^ht have been to the best interest

of himself, as well as his creditors, to dispose of promptly,

and that it cannot therefore be compared by analogy to

this case. In so far, however, as the Court purports to

lay down a rule that 10% of a merchant's stock is not

substantial, and that to be considered substantial the

transfer should be nearer 50%, appellee contends that

such a hard and fast rule should not be adopted by this

Court and that it would go contrary to the express inten-

tion of the legislature if it were so adopted. Appellee

believes that each case must be considered on its merits

and that the Court in all cases should have in mind the

purposes and intent of the statute, which is to prevent

a merchant from depleting the stock in trade, to which

creditors have a right to look for the payment of their

bills, other than in the ordinary and usual retail trans-

actions in the case of a retail merchant.

The evidence in this case showed that the bankrupt

was a merchant conducting a retail jewelry store in Hunt-

ington Park, California; that he dealt in diamonds,

watches, jewelry, etc., for the retail trade: that he bought

his merchandise from wholesalers located in Los Angeles,

California, and in the east. [Tr. of R. p. 27.] The

record further shows that at all times since ^ larch, 1937,

he owed a large number of creditors. [Id.]

Counsel for appellant argues that if the Court w^re

to hold that such a transfer of 6% of his total stock in

trade were to be construed as a substantial part thereof,

within the meaning of Section 3440 of the Civil Code of



the State of California, "business will be tremendously

affected, and innumerable business transactions will be

seriously impeded by the delay attendant upon the re-

cordation of the required seven-day notice." (App. Br.

p. 9.)

Appellee does not believe any such impeding of legiti-

mate business would result from such a construction.

As was well said in the case of Borgfeldt v. Curry, 25

Cal. App. 624, 144 Pac. 976, which construed others of

our fraudulent conveyances statutes:

"If misfortune should overtake him (the debtor)

he must face it himself, and not attempt to saddle

it onto those who have extended him credit and

trusted in his commercial integrity."

It is submitted that Section 3440 was designed to pre-

vent the very thing that occurred in this case. The

debtor, either through bad business judgment or hard

times, finds himself pressed for money. He is heavily

indebted to merchandise and other creditors who have

entrusted their merchandise to him on credit. These

merchants were perfectly willing to take their chances

on the usual hazards of business, and if the debtor should

fail, to take their pro rata of the sale of his assets in

bankruptcy in satisfaction of their claims. They know

that in the ordinary and usual course of business of a

retail merchant he can only dispose of a comparatively

small part of his stock in a given period of time, and

therefore they do not press him for the payment of his

indebtedness. It is wholly outside their contemplation
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that he is ^oinj^ to take merchandise from liis st(ick in

trade and pk-d^e it to a pawn broker for a fraction of its

wholesale value in order to obtain a small sum of money

with which to enable him to continue in business. If

they were, or had been, aware of this intention on his

part, it is unquestioned that they would have taken steps

to protect their interests before the transfer was made.

That is the purpose of the statute, the giving of a reason-

able notice to creditors that the debtor contemplates an

unusual and out-of-the-ordinary transfer of his stock, or

a substantial portion thereof, so that they can take what-

ever measures they may be advised to take to protect

their interests. The failure to give the required notice

leaves the creditors entirely in the dark as to what has

taken place until some time long after, when they sud-

denly discover, as they did in this case, that the bank-

rupt's stock had been greatly depleted by his pledging a

substantial part thereof with a pawn broker.

To the contention of appellant quoted above, appellee

states that he can see no reason why business would be

seriously impeded if, when the debtor went to a pawn

broker under the circumstances of this case, the seven-

day notice was recorded as provided by law, after which

the pledge can be made and the loan paid. If counsel

means to imply by his argument that the recording of

such a notice would deprive the pawn broker of the oppor-

tunity of profiting from such a transaction, appellee is

inclined to agree with him inasmuch as it is not to be

expected that the debtor's legitimate creditors would stand
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idly by and permit the disposition o£ the assets which

they rely upon for payment of their claims, but we do

not believe that this type of business transaction should

be encouraged, and we do not believe that the legislature

intended to encourage it. If a pawn broker cannot make

his living from legitimate transactions, but is required

to rely upon making his money at the expense of other

merchants, we do not believe he has the right to exist as

such.

It is rather surprising that so few cases can be found

in which the particular points involved in this case have

been construed. However, counsel for appellee has found

several decisions which should be helpful to the Court

in determining the questions here presented.

In the case of C. B. Norton Jewelry Co. v. Haddock,

115 Kan. 108, 222 Pac. 113, a similar controversy arose

between the trustee in bankruptcy and a person to whom

the bankrupt had transferred $1775.00 of his stock of

diamonds and settings, his stock being worth at the time

of the transfer approximately $10,600.00. The bankrupt

had not complied with the recordation statutes under the

Kansas Bulk Sales Act. The Court said:

''The purpose of our statute is to prevent a person

engaged in merchandising from disposing of any

part of his stock, otherwise than in the ordinary

course of his business, to the disadvantage of any

of his creditors * * * Pledging a part of a

stock of goods is likewise a disposal of those goods

out of the ordinary course of trade or business. It

is a complete disposition of the goods, so far as
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the crt'cHtors of a mcrchcint are concerned. Tt i)Uts

those goods beyond the reach of all creditors, excej)!

those who may receive the benefit of the pledge, until

the pledgee's claim has been satisfied. So far as

creditors are concerned, pledging all or a part oi a

stock of merchandise is as effective a disposition of

the goods pledged as can be made by a sale thereof.

To be valid, such a disposition must be made in

conformity with the Bulk Sales Law of this state."

Judgment for defendant trustee was affirmed.

In Goodman v. Clarkson, 39 Ga. App. 383, 147 S. E.

183, it is said:

"A sale or transfer of a stock of goods, wares,

or merchandise may amount to a fraud under the

Bulk Sales Act of 1903 (Civil Code of 1910, Sections

3226-3229), although only a part of the stock be sold,

where the sale of the stock is out of the usual or

ordinary course of the business or trade of the

vendor."

At this point appellee would like to refer to the case of

Schainmaii v. Dean, 24 Fed. (2d) 475, quoted from at

length in appellant's brief, pages 16 and 17. That case

was a case decided by this Court and involving a con-

struction of the California statute. Appellant attempts

to limit the effect of that decision, which held that $4,-

000.00 of a stock of approximately $20,000.00 to $25,-

000.00 was substantial, by quoting from the o])ini()n to

the effect that "almost the entire stock in trade was sold

at or about the same time, in the same manner" as being
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the reason that the Court held the $4,000.00 transfer to be

substantial. We do not believe the opinion so holds, and

cite this case as authority for our contention that each

case must be governed by its own facts and that where

it is shown that a merchant out of the ordinary and usual

method of business disposes of any appreciable quantity

of his stock in trade, it should be regarded as substantial

within the meaning of the statute.

The evidence showed that the items pledged by the

bankrupt with the appellant consisted of a lady's wrist

watch with 5 diamonds, a lady's ring with 1 large and 18

small diamonds, a lady's ring containing 1 large and 4

small diamonds, a lady's wedding ring containing 7 dia-

monds, and a gent's ring containing 1 large and 6 small

diamonds. [Tr. of R. p. 22.] The appellant knew the

bankrupt and that the property pledged was part of the

bankrupt's stock in trade and that he was a retail dealer.

[Tr. of R. p. 28.] It was therefore well aware that the

items pledged to it were a part of the stock in trade

referred to in Section 3440 of the Civil Code and that

they were being transferred to it not in the ordinary and

usual course of business of a retail jeweler. It had no

cause to complain, therefore, when it did not take the

precautions provided for by statute, that it is now rele-

gated to the status of a general creditor in the bankruptcy

proceedings.
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11.

Even if the Court Should Hold That the $600.00

Transfer to Appellant Was Not Substantial in

Itself the Court Properly Considered the Previous

Pledge by the Bankrupt of $2500.00 to Merithew

Company, Inc., in Determining Whether the

Bankrupt Had Transferred a Substantial Portion

of His Stock in Trade.

Appellant anticipates our argument on this point to

this effect: That if the Court decides that $600.00 by

itself is not a substantial part of this merchant's stock

in trade, the Court should add to it the $2500.00 pledged

to the other pawn broker on a previous transaction in

determining whether the aggregate constitutes a sub-

stantial part of the bankrupt's stock in trade.

Before considering certain new points in that con-

nection, appellee will examine the argument and author-

ities cited by appellant. Counsel cites from Sections 883

and 884 of 27 Corpus Juris certain language which indi-

cates that in some states the courts have regarded Bulk

Sales Statutes as penal in character and in derogation of

the common law, and that, therefore, they must be strictly

construed. W'e wish to reiterate here out of that portion

of appellant's citation which expresses even in those

jurisdictions the prime purpose of Bulk Sales Statutes:

"However, these statutes should be construed and

applied with a view to cure the evil at whicli they

are aimed, which is the defrauding of creditors by

secret bulk sales."

27 Corpus Juris 875.
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Moreover, in the same authority (27 Corpus Juris 415)

it is said:

"Statutes for the suppression of fraud, including

the statutes against fraudulent conveyances, are to

be equitably or liberally expounded for the preven-

tion of fraud and protection of creditors."

In a footnote to the last-mentioned quotation an English

authority is cited as follows:

"Lord Mansfield said: 'These statutes cannot re-

ceive too liberal a construction, or be too much
extended in suppression of fraud.' Cadogan v.

Kennett, Cowp. 432, 98 Reprint 1171."

Appellant next cites Blanchard v. Ward, 124 Wash.

204, 213 Pac. 929. That decision held that the transfer

of 5% to 7% of a merchant's stock in trade did not

violate the Washington Bulk Sales Law. In the same

decision, however, the Court paraphrases the Washington

Act as follows:

"Our statute prohibits, without complying with

the formalities provided therefor, the sale or transfer

of a stock of goods, wares and merchandise or sub-

stantially the entire business or trade theretofore

conducted by the vendor, . . . It does not prohibit

the sale of a portion of the stock; nor can we extend

it by construction to so intend." (Italics ours.)

It will thus be noted that the Washington statute

differs materially from the California law in that it

prohibits the transfer of a stock of goods, wares and

merchandise or substantially the entire business or trade

of the vendor, whereas the California statute merely says

"a substantial part" of the stock in trade, which we sub-

mit is entirely different. Obviously, therefore, the Wash-
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ington statute and tlic decisions rendered construing it are

hardly ai)|)lical)lc to California cases.

Counsel next cites at great length from Cook v. Superior

Court, 12 Cal. App. (2d) 608, 55 Pac. (2d) 1227, which

had to do with a liability which was n(jt only unknown

to tlie common law, but a radical departure from all

settled common law principles, to-wdt, the fastening of

a civil liability on a person merely by virtue of the owner-

ship of property and wdthout any wrongful or negligent

act on his part. We submit that that decision construing

Section 171434 of the Civil Code has no application to

fraudulent conveyances statutes. It is not necessary to

go so far afield to find the rules of construction of the

latter.

Under the heading of remedial statutes, 59 Corpus

Juris 1107, it is said:

"They [remedial statutes, such as for the suppres-

sion of fraud] should be interpreted liberally to

embrace all cases fairly within their scope, so as

to accomplish the object of the legislature, and to

effectuate the purposes of the statute, by suppressing

the mischiefs and advancing the remedy, . . ."

Thus we see that statutes of the character under con-

sideration are remedial. In Martin White v. Mary Ann,

6 Cal. 462, 470, the Court said:

"The rule of law in the construction of remedial

statutes requires great liberality, and whenever the

meaning is doubtful, it must be so construed as to

extend the remedy."
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Again, in the case of Tooniey v. Dimphy, 86 Cal. 639,

25 Pac. 130, which construed the Statute of Frauds, the

Court said:

"Thus we perceive that the clause is remedial

in its object, and if its meaning is doubtful, as sug-

gested by this controversy, its words will have to be

construed so as to suppress the mischief adverted to,

and advance the remedy."

We might also cite the case of Wallace v. Moody, 26

Cal. 387:

"The Act in question is of a remedial character,

and should receive, having due regard to the lan-

guage in which it is expressed, a liberal construction,

which will bring within its scope every case which

comes clearly within its spirit and policy."

In the more recent case of Borgfeldt v. Curry, supra,

the Court also said:

"These sections, in common with the remainder

of the code, should be liberally construed with a view

to effecting their purpose. That purpose undoubtedly

is to prevent debtors from placing property which

legitimately should be available for the satisfaction

of demands of creditors beyond their reach, or, in

other words, to compel a person engaging in business

to take the hazards and risks thereof as well as

chances for profit."

If any further doubt remains on that subject, we cite

Civil Code, Section 4, as follows:

"The rule of the common law, that statutes in

derogation thereof are to be strictly construed, has
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no ai)i)licati()n to this code. The code establishes

the law of this state respecting the subjects to which

it relates, and its provisions are to be liberally con-

strued with a view to efifect its objects and to promote

justice."

The only conclusion to be drawn from the various

citations given above is that Fraudulent Conveyances

Statutes, of which the Bulk Sales Law is a part, must be

liberally construed to prevent the mischief which the Act

was designed to prevent. Normally a person has the

unrestricted right to dispose of property to which he

holds title as he sees fit. From the standpoint of pure

theory it would logically follow that where a wholesaler

extends credit to a retail merchant by passing title to

merchandise which is to be paid for at a later date,

theoretical jurisprudence would dictate that the merchant

would have unlimited power to do with the merchandise

as he sees fit. In practice, however, because of the fact

that by far the largest part of commercial transactions

today are conducted on credit, the legislature, in its

wisdom, in order to foster and encourage legitimate busi-

ness, has seen fit to place certain restrictions upon the

disposition of the merchandise for which the merchant

has not yet paid. The lawmakers recognize that the

goods were given to the merchant for the purpose of

selling the same in small quantities in the usual course

of a retail business. When the merchant so disposes of

his goods no one can complain, and if the creditor should

sustain a loss under such circumstances it is one of the
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hazards of business which he assumes when he gives

credit. When the merchant thus sells his goods at retail

presumptively he makes a legitimate dealer's profit on the

sale, and the proceeds of the sale of an article for which

he is to pay, say, $100.00 may run as high as $200.00 or

$300.00, which enables him to have that much more than

the cost value of the merchandise with which to pay his

creditors. But it is a far cry from the transaction just

related to the case of a merchant who takes a quantity of

his goods and transfers possession and the right of pos-

session to a pawn broker for a consideration one-half of

the wholesale cost value of the goods. To take the

specific example last cited, instead of receiving $200.00

or $300.00 for the particular item, he receives but $50.00.

Manifestly, repeated transactions of this nature would

soon place him in the very position in which the bankrupt

m this case was placed—in bankruptcy, and the creditors

can expect to realize only a small fraction of their claims

by reason of the acts of the bankrupt with respect to their

merchandise.

Now in a city the size of Los Angeles if appellant's

argument is correct that each separate transaction must be

considered as an independent transaction within the mean-

ing of the statute, it is easily seen how a merchant could

take a small part of his stock on numerous separate occa-

sions and pawn the same with from one to a dozen dif-

ferent pawn brokers, and when his stock was entirely

depleted and he was forced into the inevitable bankruptcy,

the pawn brokers might and would maintain that no single
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transaction, except i)crliaps the last, constituted a transfer

of a substantial part of the bankru])t's stock in trade

within the meaning of the statute, and that, therefore,

the statute did not apply.

The only shadow of an argument which appellant really

has in connection with this point is that unless there is a

showing of either knowledge or bad faith he cannot be

charged with a transaction which took place some time

prior to his transaction and of which he had no knowledge

or notice. On this point appellee will hereafter show

that the question of good faith, notice or knowledge is

immaterial.

Appellee therefore maintains that the Court is not

only justified in considering the aggregate of the pledges

made by the bankrupt in determining whether a sub-

stantial part of his stock w^as transferred, but that it is

not an unreasonable construction of the statute to so

hold and that without sucli a construction the statute

becomes largely meaningless.

The only comment appellee has on the case of Slicllcy

V. Byers, 73 Cal. App. 44, 238 Pac. 177, is that the Court

in that case held the transfer to be fraudulent and void

as in violation of the Bulk Sales Act.
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III.

The Court Will Take Judicial Notice That it Is Not

in the Ordinary and Usual Course of Business of

a Retail Merchant to Conduct His Business by

Taking Property Obtained on Credit and Pledg-

ing the Same for a Fraction of Its Value to Secure

Operating Moneys.

While we do not contend that the Court has judicial

knowledge of all the various practices and ramifications

of the several types of business, none the less

:

"The general custom and course of business in

any profession, trade, or occupation, if they be suf-

ficiently notorious, are proper subjects of judicial

observation." 10 Cal. Jur. 733.

Following this principle, the Court in Ogilvie v. Aetna

Life Insurance Company, 189 Cal. 406, 414, 209 Pac. 26,

said:

"Courts have taken judicial notice of the general

character of business of a crematory, of building

and loan associations, of the lumber industry, of a

barber shop and shoe shining parlor, of a mercantile

agency and of professions generally."

There are many other decisions in this state and else-

where, too numerous to cite, to the same effect.

Counsel, however, apparently seriously contends that

because a retail merchant in a particular case on three or

four different occasions has seen fit to pledge substantial

parts of his stock in trade to pawn brokers, this makes
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it his ordinary and usual practice and method of business

within the meaning of the statute, and therefore takes

the case out of the Bulk Sales Act.

It woukl hardly seem necessary to dignify this assertion

by argument. None the less, because of the rather peculiar

wording of Section 3440 in that regard, we believe a

moment's comment may be helpful.

The wording of the statute (Section 3440) is:

"otherwise than in the ordinary course of trade and

in the regular and usual practice and method of

business of the vendor, transferror, or assignor."

It will be observed that the statute is worded in the

conjunctive and that in order to take the transaction out

of the statute the same must be m the ordinary course of

trade and in the regidar and usual practice and method

of business of the vendor, transferor, or assignor. Ob-

viously, therefore, even to place the strained construction

on these words contended for by appellant, all of these

things must co-exist in order to take the transaction out

of the statute, and while appellant might, by his construc-

tion, contend that the pledge in the instant case was in

the regular and usual practice and method of business of

the bankrupt, he could hardly contend that it was made in

the ordinary course of trade, and his contention would

therefore fail.

However, appellee does not believe the words "regular

and usual practice and method of business of the vendor"'

mean the particular method or practice used by the indi-

vidual in a given case, but, rather, refer to the regular

and usual practice and method of business generally used

in the particular branch of business to w^hich the indi-

vidual belongs. In other words, appellant would have
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to show that it was the regular and usual practice and

method of business of retail jewelers whenever they

became short of money to go to pawn brokers and take

their stock in trade to pledge it for one-half or less of

its wholesale cost value before it could successfully con-

tend that it came within the exception to the statute.

It is for this reason that appellee maintains that the

Court will take judicial notice that such a practice is

not and, of necessity, could not be the regular and usual

practice and method of business of retail jewelers, or

for that matter any other type of merchant, and therefore

appellant can get no support to his case from such an

absurd argument.

IV.

A Pledge Is a Transfer of Property Within the Mean-

ing of Section 3440 of the Civil Code of the State

of California.

Although the above proposition apparently is assumed

by counsel for appellant, appellee wishes to cite several

cases showing that the California statute has been con-

strued to cover pledges in the term "transfer".

In the case of In re Convisser, 6 Fed. (2d) 177 (1925)

(C. C. A., 9th Circuit) (construing C. C. 3440) the

Court said:

"But, notwithstanding these express statutory pro-

hibitions, the petitioner earnestly insists that a mer-

chant may still pledge the whole, or a substantial

part, of his stock in trade because a pledge is not
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a sale, transfer, or assignment within the meaning"

of the law. With this contention we are unable to

agree. As already stated, we think it was the plain

purpose of the Legislature to prohibit liens and

transfers of every kind of the merchant's stock in

trade, and that the language employed was ample

for that purpose. ... A pledge is therefore a

transfer of personal property accompanied by an

actual change of possession, and Section 3440 makes

no distinction between transfers accompanied by a

change of possession and transfers which are not.

So far as we are advised, this particular provision

of Section 3440 has never been construed by the

Supreme Court of the state, but the decisions of that

court on kindred questions are in harmony with the

views we have expressed. Thus in Dubois v. Spinks,

114 Cal. 289, the Court said: 'It makes no difference

whether the transaction be a sale or a pledge, since,

in either case, it is a "transfer of personal property,"

in the sense of the statute.' See, also, Scholle v.

Finnell, 173 Cal. 372."

The Court held the pledge void as to creditors.

This latter case, by the way, held that the pledge con-

stituted a substantial part of the stock in trade within the

meaning of the statute.
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V.

Fraudulent Conveyance Statutes Are of Great

Antiquity.

Appellant gives the impression from his argument that

fraudulent conveyances statutes are of recent statutory

origin. How far this is from the truth may be seen from

an examination of the following authorities.

The basis of the fraudulent conveyances statutes are

to be found in the common law, even before any statutes

existed on the subject.

In 2 Pomeroy Equity Jurisprudence it is said:

''Dealings by a person with his property with

intent to defraud his creditors were voidable at the

common law, but the existing rules on the subject

both in England and in this country are founded

upon statute."

Apparently the earliest statute in England on the sub-

ject of fraudulent conveyances is 50 Edward III, chapter

6 (1377). Another one was passed in 1488, known as

3 Henry VII, chapter 4. It is said that the modern

fraudulent conveyances statutes date from the statute

of 13 Elizabeth, chapter 5 (1571). People v. Garnett,

35 Cal. 470. Another famous fraudulent conveyance

statute was passed in 27 Elizabeth (1585).

We believe that the above citations should convince the

Court that we are not here dealing with any innovation

in law. The most that can be said is that the fraudulent

conveyances statutes have from time to time been enlarged

and extended as the complexities of modern business

increase, to take care of the new situations which have

been found from experience to promote fraud.
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VI.

The Bona Fides or Good Faith of the Parties in the

Case Under Consideration Is Absolutely Immaterial.

Appellant throughout its brief has stressed the fact that

there was no showing of bad faith in the transaction

between appellant and the bankrupt, and that, in the

absence of such a showing, the Court is precluded from

considering a prior transaction. At this point we para-

phrase appellant's repeated assertion that nowhere in the

statute is there anything said about good or bad faith.

Intent is nut mentioned, and for a good reason: because

the statute creates a conclusive presumption of con-

structive fraud. Once the facts bring the case within

the statute the question of intent and bona fides becomes

immaterial ; as was said of the California type of statute

in 27 Corpus Juris 876:

"Where the statute declares that sales not made

in compliance with the requirements shall be fraudu-

lent and void, or conclusively presumed to be fraudu-

lent and void, there is no room for construction,

and the sale can be upheld only by showing complete

compliance w^ith the statute. Actual good faith is

immaterial."

In Calkins v. Hoivard, 2 Cal. App. 233, 236, 83 Pac.

280, it is said:

"It is next urged that the finding as to absence of

fraudulent intent neutralizes the effect of failure to

record the notice. We do not think any finding of

fact, however strong in its demonstration of good
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faith, can avail to validate the sale of a stock in trade

in bulk without the statutory notice, as against exist-

ing creditors of the vendor. The clause of Section

3440 under consideration is plain and unambiguous,

and when it is shown that such a sale was made

without the required notice, it is 'conclusively pre-

sumed to be fraudulent and void as against the exist-

ing creditors of the vendor'. This presumption is

incontrovertible. 'Where the law makes a certain

fact a conclusive presumption, evidence will not be

received to the contrary.' (Estate of Mills, 137 Cal.

303 (92 Am. St. Rep. 175, 70 Pac. 91); Filipini v.

Trobock, 134 Cal. 444 (66 Pac. 587).) Under the

undisputed facts in this case, therefore, the finding

in question must fall before the conclusive presump-

tion raised by the statute."

Again, in the case of Schainman v. Dean, 24 Fed. (2d)

475 (C. C A., 9th Circuit), the Court said:

'Tt appeared incidentally at the trial that the pur-

chase money derived from the sale of the goods was

paid to certain creditors of the bankrupt, but this

fact of itself would constitute no defense to an action

at law for the recovery of the goods, or their value.

If the transaction was free from actual fraud, or

fraud in fact on the part of the purchaser, it may

be that this disposition of the purchase money would

entitle him to some relief under proper pleadings;

but even this is questionable. The statute declares

in express terms that a sale made without giving

the requisite notice is conclusively proved to be



—25—

fraudulent and void as against the existinp^ creditors

of the vendor, and, as said by the court in Calkins

V. Howard, 2 C. A. 233, 236, 83 P. 280, 281:

'This ])rcsumption is incontrovertible. "Where the

law makes a certain fact a conclusive presumption,

evidence will not be received to the contrary."
'

and if, as against the purchaser, the transfer is con-

clusively presumed to be fraudulent, neither law nor

equity will relieve him from the consequences of his

acts."

It is for the reasons thus quoted that appellee contends

that the Merithew transaction should be considered with

the Markwell and Company transaction in determining

whether a substantial part of the bankrupt's stock in trade

was transferred. We are not here concerned with the

question of notice, knowledge, intent or good faith, but

only to determine whether the bankrupt, by pledging on

these two occasions a total of $3100.00 of his stock in

trade out of a total value ranging from $9500.00 to

$12,500.00, transferred a substantial part of his stock

in trade under such circumstances as to bring the trans-

actions within the statute, and if the Court so determines,

then the transactions must be declared void as to creditors.
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VII.

The Question as to Whether the Merchandise Trans-

ferred to Appellant Constituted a Substantial Part

of the Stock in Trade of the Bankrupt Is a Ques-

tion of Fact Which, Having Been Decided by

Both the Special Master and the District Judge
in Accordance With Appellee's Contention, Is

Binding Upon the Circuit Court of Appeals.

This is a proposition so well settled that appellee does

not wish to burden the Court with citations at length

from authorities. It is deemed sufficient to quote from

such an authority as Cal. Jiir. on this point, which is of

universal application. All of the citations that follow

are from 2 Cal. Jur. At pages 912 and 913 it is said:

"An appellate court possesses none of the func-

tions of a jury, and cannot assume to exercise them.

While the question of the sufficiency of the evidence,

as a matter of law, to support a verdict or finding

may be presented to the appellate court for review,

its duty stops when it has determined that there is

some substantial evidence to support it. It will not

weigh the evidence, pass upon the credibility of

witnesses, nor substitute its judgment thereon for

that of the trial court, but will uphold the verdict

or finding, even though it would have decided other-

wise if it had occupied the place of the trial judge

or jury."

Again at page 934 the authority says:

"Though there is no conflict in the evidence, if

the inferences fairly deducible therefrom are such

that dififerent conclusions might rationally be drawn

therefrom by men equally sensible and impartial, the

conclusion reached by the jury, or the court sitting
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as such, should be deemed final and not disturbed on

appeal for want of sufficient evidence to justify the

verdict or findings."

At page 936 it is said

:

"The appellate court is not concerned with the

question of the preponderance of the evidence, or

tile substantial character of the showing made by

the defendant, but only with the single inquiry.

Does the record contain any evidence tending to

support the finding assailed?"

Tn the instant case the defendant has already had the

beneht of a judicial determination, not only by the Referee

in Bankruptcy sitting as a Special Master and skilled in

the law, but also a review of the findings and decision

of the Special Master by the District Judge.

It is therefore submitted that this Court, even though

it might conceivably have reached a difTerent conclusion

on the evidence presented to the Special Master and

reviewed by the District Judge, should not substitute its

judgment on the facts for those of the triers of fact,

but should affirm the judgment as supported by the

evidence.

Conclusion.

Finally, appellee believes he has shown that both law

and reason support his contention that this Court should

frown upon the type of transaction which gave rise to

this suit in equity and to make it clear to persons situated

in like circumstances with appellant that if they choose

to exact profit from transactions like the one under re-

view they can easily, and must, if they w^ish to be pro-

tected, engage in such transactions by complying with the
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simple provisions of Section 3440. The cost thereof is

not burdensome, and the sHght delay required by the

statute would forever protect them against the conse-

quences of their constructive fraud in taking other per-

sons' property under conditions not permitted by law.

Essentially what appellant is after in this case is to

secure a preference at the expense of other creditors of

the bankrupt. The other creditors parted with merchan-

dise for which they paid value and are now in a position

where they will realize but a small fraction of the return

on their transactions with the bankrupt, which they antici-

pated. The appellant has given no greater consideration

to the bankrupt than these creditors, and yet it now

seeks to withhold from general assets of the bankrupt

the security which it unlawfully exacted and deprive

other creditors in, we believe, the same class, from par-

ticipating in such security. The appellant should be placed

in the same position as the other creditors, to-wit, a

general creditor, and take its pro rata loss along with

them.

Appellee therefore respectfully urges this Court to

affirm the judgment of the United States District Court

from which this appeal has been taken.

Respectfully submitted,

Albert Behrstock and

Jerome D. Rosenfield,

By Jerome D. Rosenfield,

Attorneys for Appellee.



No. 9465.

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

/

Markwell & Company, a corporation,

Appellant,

vs.

E. A. Lynch, as Trustee in Bankruptcy of the Estate of

Thomas Schneider, Bankrupt,

Appellee.

PETITION FOR A REHEARING.

Grainger & Hunt,

By Kyle Z. Grainger,

830 H. W. Hellman Building, Los Angeles,

Attorneys for Appellant.

1^0
:

- 9 1S40

r- "

Parker & Baird Company, Law Printers, Los Angeles.
J.hX





TOPICAL INDEX.

PAGE

I.

The court erred in concluding that the merchandise pledged

constituted a substantial part of the bankrupt's stock in trade.. 2

II.

The court erred in concluding that the transfer in this case was

not in the ordinary course of trade and in the regular and

usual practice and method of business of the bankrupt 7

Conclusion 10

Statement of counsel 1

1



TABLE OF AUTHORITIES CITED.

Cases. page

Armfield v. Saleeby, 178 N. C. 298, 100 S. E. 611 3

Convisser, In re, 6 Fed. (2d) 177 8

First National Bank of Shreveport, La., v. Sharp, 54 Fed.

(2d) 886 8

Fiske Rubber Co. v. Hayes Motor Co., 131 Ark. 248, 199 S.

W. 96 2

Goodman v. Clarkson, 39 Ga. App. 383, 147 S. E. 183 3

Hart V. Brierley, 76 N. E. 286, 189 Mass. 598 9

C. B. Norton Jewelry Co. v. Maddock, 115 Kan. 108, 222 Pac.

113 3

Sabin v. Horenstein, 260 Fed. 754..., 6, 10

Schainman v. Dean, 24 Fed. (2d) 475 3, 4, 10

Statutes.

California Civil Code, Sec. 3440 2

Textbooks.

12 Ruling Case Law 526, Sec. 55 9



No. 9465.

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Markwell & Company, a corporation,

Appellant,

vs.

E. A. Lynch, as Trustee in Bankruptcy of the Estate of

Thomas Schneider, Bankrupt,

Appellee.

PETITION FOR A REHEARING.

To the Honorable Curtis D. Wilbur, Presiding Judge, and

to the Associate Judges of the United States Circuit

Court of Appeals for the Ninth Circuit:

Appellant JMarkwell & Company, a corporation, respect-

fully petitions for a rehearing in the above entitled cause

upon the following grounds

:

1. The Circuit Court of Appeals for the Ninth Circuit

erred in concluding that the merchandise pledged consti-

tuted a substantial part of the bankrupt's stock in trade.

2. The said Circuit Court of Appeals erred in conclud-

ing that the transfer accomplished by the pledge was not

in the ordinary course of trade and in the regular and

usual practice and method of business of the bankrupt.
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I.

The Court Erred in Concluding That the Merchandise

Pledged Constituted a Substantial Part of the

Bankrupt's Stock in Trade.

If the decision of the majority of the judges of the

Ninth Circuit is allowed to stand the business world will

be tremendously affected. An avalanche of suits to set

aside transfers heretofore thought to be valid by laymen

and lawyers is to be expected and future business trans-

actions will be seriously impeded. The startling doctrine

is announced in this case that a transfer of slightly more

than 6% of the stock in trade of a merchant is a substan-

tial part thereof within the meaning of the bulk sales law

embodied in section 3440 of the California Civil Code.

In view of the fact that this is a bulk sales law, and the

indictment of a transfer without recorded notice is di-

rected first to the transfer of a stock in trade in its en-

tirety and then the portion embraced by the term "or a

substantial part thereof," it has been generally understood

that such provision relates to some really large part of

such stock in trade. This belief has been fortified by the

opinions of the courts wherever the matter has come up

for judicial determination. We are unable to find a single

case in the different jurisdictions having a law similar to

the California law where a transfer of a proportion of the

stock in trade amounting to such a small percentage as in

this case has been held to be within the provision of the

bulk sales law. On the contrary, in the cases where the

matter has come before the reviewing courts involving

transfers of small percentages of a stock in trade the

courts have uniformly held that the bulk sales law was not

applicable. In our brief in this matter we cite Fiske Rub-

ber Co. V. Hayes Motor Co., 131 Ark. 248, 199 S. W. 96,
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and Arwficld r. Salccby, 178 N. C. 298, 100 S. E. 611.

In each of these cases a transfer of 10% of the stock in

trade was held not a sale in hnlk within the bulk sales law.

Counsel for ajjpellee in his brief has cited no case in-

\-olvin<;- anywhere near the small percentage involved in

this case where the bulk sales law has been applicable.

Under the heading in the brief of appellee devoted to this

phase of the argument, three cases were cited, namely,

C. B. Nor I on Jczvdry Co. v. Haddock, 115 Kan. 108, 222

Pac. 113; Goodman v. Clarkson, 39 Ga. App. 383, 147

S. E. 1(S3, and Schainman v. Dean, 24 Fed. (2d) 475.

In the Kansas case approximately one-sixth of the stock

in trade was transferred. The Kansas bulk sales act,

however, relates to any part of the stock in trade of a

merchant and not, as does the California statue, a sub-

stantial part thereof. The court said in its decision in the

above case:

"The purpose of our statute is to prevent a person

engaged in merchandising from disposing of any part

of his stock otherwise than in the ordinary course of

his business, to the disadvantage of any of his cred-

itors. * * *"

In Goodman v. Clarkson, snpra, the Georgia Appellate

Court held that a sale or transfer of a part of a stock

might amount to a fraud under the bulk sales act. In that

case the amount or portion of the goods transferred was

not set forth, but it chd set forth in the opinion that the

transfer covered the entire stock in trade of a branch

store. In Schainman r. Dean, 24 Fed. (2d) 475, 11

A. B. R. (N. S.) 593, this court held that a transfer of

$4000.00 out of a stock of approximately $20,000.00 to

$25,000.00 was substantial. However, it is apparent from
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the case that the court held that such constituted a sub-

stantial part of the stock in trade, for it was there said:

"* * * and inasmuch as it appears that almost

the entire stock in trade was sold at or about the

same time, in the same manner, we think the court

below was warranted in finding that the sale did in-

volve a substantial part of the stock in trade, and

come within the purview of the statute."

In that case the proportion transferred was approximately

three times the proportion here transferred, and yet it

appears even in that case the court was somewhat diffident

in holding that the proportion transferred constituted a

substantial part, and it was only because the stock in trade

of $20,000.00 to $24,000.00 was almost entirely dissipated

at or about the same time through similar transactions

that the amount of $4000.00 was deemed to be a substan-

tial amount. It would seem in the Schainman v. Dean

case, supra, that while figuring a percentage, the numerator,

to-wit, 4000, was constant ; the denominator, to-wit, 20,000

to 25,000, was shifting, and may have been at the par-

ticular moment of the transfer anywhere from nothing

up to $20,000.00 to $25,000.00.

Counsel for appellee in their discussion of the amount

required to constitute a substantial part of a stock in

trade say, "It is rather surprising that so few cases can

be found in which the particular points involved in this

case have been construed." It is true that few cases can

be found where only a small percentage of the stock in

trade has been transferred. The cases are prolific, how-

ever, in respect to cases where really substantial amounts

have been transferred. In those jurisdictions where the
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term "substantial part of a stock in trade" or "large por-

tions of a stock in trade" are used in the statutes, lawyers

and laymen alike have generally thought such terms em-

brace a really large part of the stock in trade. Trans-

actions involving the slight percentage of the stock in

trade involved in the matter now before the court have

not been made the subject of attack, except in rare in-

stances. The important point, however, is that where

attacked, the courts have heretofore held such transactions

involving the transfer of small percentages of a stock in

trade, though greater than the percentage involved in this

case, valid and not within the purview of the bulk sales

statutes.

It is not enough under the California bulk sales law

that a sale must have been out of the ordinary course of

business. It must likewise embrace either the whole or

a substantial part of the stock in trade. Undoubtedly, the

majority opinion in the instant case will be used as au-

thority to show that a transfer of slightly more than 6%
is a transfer of a substantial part of the stock in trade.

The term substantial part not being defined, makes the

matter one for judicial construction. This opinion is

coming perilously near to holding that any transfer out

of the usual course of business is within the purview of

the statute, though the statute plainly says that to come

within its purview the transfer must have been all of the

stock in trade, or a substantial part thereof.

From the opinion we conclude the court deemed that the

transfer of $600.00 of merchandise in this case was of

itself a transfer of a substantial part of the stock in trade,

and in arriving at this conclusion the court did not tie up

this transaction with previous transactions of the bank-
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rupt with other parties (which transactions were unknown

to the appellant) and deem that the aggregate of said

transactions constituted a transfer of a substantial part

of the stock in trade. If we are wrong in this conclusion

we ask the court to consider our argument made in our

opening brief and likewise cite as additional authority the

opinion of this court in Sabin v. Horenstein, 260 Fed. 754

(C. C. A. 9th). The court in that case construed an

Oregon bulk sales statute. That statute was more sweep-

ing than our statute in that, among other things, it pro-

vided in defining sales, as follows:

**Any sale or transfer of goods, wares or merchan-

dise out of the usual or ordinary course of the busi-

ness or trade of the vendor, or whenever thereby

substantially the entire business or trade theretofore

conducted by the vendor shall be sold or conveyed,

or attempted to be sold or conveyed to one or more

persons shall be deemed a sale or transfer in bulk in

contemplation of this act."

Judkins, the bankrupt in that case, had a stock in trade

of a value of $12,000.00. During the six months prior

to the adjudication he sold in job lots merchandise of the

value of $5000.00 to $6000.00, which goods had been pur-

chased from various wholesale dealers on credit and had

not been paid for at the time of the filing of the petition

in bankruptcy. The transfers to Horenstein amounted to

$1000.00. Though the statute by its mere wording does

not seem to require knowledge of the other transfers be-

tween the several persons to whom transfers might be

made, nevertheless this court said:

''* * * but these and the other circumstances

referred to are not sufficient to show fraudulent in-

tent on the part of the appellee, and there was no
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evidence that he had knowledge of the other sales in

job lots made by the bankrupt, and there was nothing

in the evidence to indicate that he knew of any fraud-

ulent scheme of the bankrupt to dispose of any por-

tion of his stock in violation of the statute."

If this be true as to a statute which expressly makes

provisions for considering an aggregate of transfers to

several persons as constituting a prohibitive transfer, how

much more true it would be in the case of the California

statute which makes no provision whatever for consider-

ing such aggregate of transfers to various parties, but

which appears to deal only with specific individual trans-

fers.

II.

The Court Erred in Concluding That the Transfer in

This Case Was Not in the Ordinary Course of

Trade and in the Regular and Usual Practice and
Method of Business of the Bankrupt.

On this phase of the case we can hardly add to what

Judge Denman has set forth in his dissenting opinion.

We believe the argument made by him should be most

carefully considered by the remaining judges as his opin-

ion sets out most cogent and impelling reasons supporting

the proposition that the transfer in this case was in the

ordinary course of trade and in the regular and usual

practice and method of business of the bankrupt Schneider.

In the majority opinion the only reason given for support-

ing the finding of the lower court that the transfer was
out of the ordinary course of trade and not in the regular

and usual practice and method of business of the bankrupt

is the statement that the pledge by a retail merchant of a
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substantial part of his stock of goods is a disposal of the

goods out of the ordinary course of trade. {In re Con-

visser (C. C. A. 9th), 6 Fed. (2d) 177.) We have read

and reread and studied and restudied the Convisser case,

but can find nothing in the said case to support an inter-

pretation that a pledge of a substantial part of a stock of

goods is in and of itself a disposal out of the ordinary

course of trade. The Convisser case, as we see it, goes

no further than to hold that a pledge constitutes a trans-

fer. Under the factual situation of that case it is true

there was a holding that there was a transfer out of the

ordinary course of trade. As a matter of law in the

Convisser case, the court decided that a pledge was a

transfer, but it did not hold that a pledge of a substantial

part of a stock of goods was in and of itself a disposal

out of the ordinary course of trade. It was the manner

in which the pledge was made that led to the finding that

the transfer was not made in the regular course of trade,

and in the ordinary practice and method of business of

the bankrupt, Newman. The majority opinion in thus

holding that the pledging of a substantial part of a stock

of goods is ipso facto a disposal out of the ordinary course

of trade is in conflict with the accepted ruling of other

courts.

Judge Denman in his dissenting opinion pointed out that

it was in conflict with the views of the Fifth Circuit in

First National Bank of Shreveport, La., v. Sharp (C. C.

A. 5), 54 Fed. (2d) 886, 888.
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In Hart v. Brierley, 76 N. E. 286 at page 287, 189

Mass. 598 at page 601, it is said:

''The statutory test is whether the sale was made

in the usual way in which a merchant owing debts

conducts his business, or whether he takes an unusual

method of disposing of his property in order to get

the money for his own use, and leaving his creditors

unpaid. This inquiry is essentially an issue of fact,

depending upon the nature of the seller's business, his

ordinary method of making sales, and his indebted-

ness."

The above quotation is also quoted in 12 R. C. L. at page

526, section 55, as the rule established by the authorities

upon this point.

If the above authorities are correct, and it be true that

the factual situation determines whether pledging is or is

not in the ordinary course of trade and in the usual and

regular practice and method of business of the pledgor,

then it follows that the factual situation here compels a

finding in favor of the appellant in this case. In repeated

instances the bankrupt here had pledged parts of his stock

in trade to pay merchandise creditors, notes and running

expenses. Pledges were made in greater amounts in fact

than the pledge involved in this case. No contrary evi-

dence was adduced to show that this pledge was not in the

normal practice of the bankrupt, though, as pointed out by

Judge Denman, the burden of proof is on the party claim-

ing the pledge to be invalid.



—10—

Conclusion.

We earnestly believe that if the honorable judges of

this court adhere to the majority opinion in this case, a

principle will be estabhshed contrary to previous rulings

of this court in Sahin v. Horenstein, supra, and Schain-

man v. Dean, supra, and contrary to the established ruling

of other courts in construing statutes of this nature, and

they will have let down the bars in requiring such a small

amount to constitute a substantial part of a stock in trade

that by judicial interpretation a substantial part of a stock

in trade will be deemed to be practically any portion of a

stock in trade. Furthermore, in enunciating a doctrine

that a pledge of a substantial part of a stock in trade is in

itself, as a matter of law, a transfer out of the ordinary

course of business, this court will have enunciated a doc-

trine that is contrary to the view generally established by

judicial decision. Furthermore, the effect of the decision

will be to open the door to numberless suits in respect to

transactions heretofore considered lawful, and hinder the

normal course of business. The case will prevent pledg-

ing of a small portion of a business man's stock, either to

take the benefit of trade discounts, to keep his accounts

on a current basis, or to meet a temporary lack of funds.

From a practical standpoint in respect to the above pur-

poses of pledges, if a seven-day notice is required to be

published and recorded this method of raising funds will

be of little use and will be forgotten. We believe that the

bulk sales law was really meant to cover bulk sales, not

transactions involving only a small percentage of the
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debtor's stock. Where the entire stock is transferred, or

a large part of that stock is transferred, it is well and

recessary to good business that notification be given to

creditors. On the other hand, it is an undue infringement

upon the right of persons to contract, and an unnecessary

protection to creditors where only a small percentage of

the stock is used to obtain money in a legitimate way for

legitimate purposes.

We therefore earnestly ask the court to reconsider this

matter, grant our petition for a rehearing and reverse the

decision of the lower court in this case.

Respectfully submitted,

Grainger & Hunt,

By Kyle Z. Grainger,

Attorneys for Appellant.

Statement of Counsel.

I, Kyle Z. Grainger, one of counsel for the petitioner in

the abo\ e case, declare the petition for rehearing is taken

in good faith and is not interposed for the purposes of

delay.

Kyle Z. Grainger.





Mo. 9465

Mm ^,

Circuit Court of appeals!

jFor tfje iSintj) Circuit

MARKWELL & COMPANY, a corpora-

tion,

Appellant,
vs.

E. A. LYNCH, as Trustee in Bankruptcy
of the Estate of THOMAS
SCHNEIDER, Bankrupt,

Appellee.

Prief of ^mitu« Curiae

KORNBLUM & AUSTRIAN,
£j.^ 6331 Hollywood Boulevard,

Los Angeles, California,

Attorneys for California Collateral Loan
Brokers, Association, Amicus Curiae,





TOPICAL INDEX

Page

Statement of Public Interest in the De-

cision of This Case _ 1

Majority Opinion for Which Reconsidera-

tion Is Asked _ _ 4

Statement of Questions Involved and Out-

line of Argmnent _ 7

Discussion of First Element „ 8

Discussion of Second Element 9

Discussion of Third Element 9

Discussion of Fourth Element 11

Argument 12

Section 3440 of the California Civil Code

Invalidates a Transfer for Lack of Notice

Only When There Is a Concurrence of

ALL FOUR of the Following Elements:

1. When the Transfer Is of a "Substan-

tial Part" of a Stock in Trade or

Greater (That Is, Any Part from a

"Substantial" Part Up to and In-

cluding the Whole Thereof) 12

2. When the Transfer Is "in Bulk" 12

3. When the Transfer Is "Otherwise

Than in the Ordinary Course of

Trade '

' 12

4. When the Transfer Is "Otherwise

Than in the Usual and Regular Prac-

tice and Method of Business of the

Transferor '

' - 12



ii Index

Page

Discussion of First Element - 15

1. What Has Been Held to Constitute a

Substantial Part of a Stock in Trade

': Under the Various Bulk Sales Acts

Not Only of California, but of Other

States ? 16

2. When There Is No Dispute As to the

Facts (That the Transfer Was of $600

Worth of Stock Out of a Total of

$9500 Worth, or 6/95ths Thereof)

the Determination of Whether This

Constitutes "a Substantial Part" Is

Not a Finding of Fact but a Con-

clusion of Law drawn from the

Agreed Facts - 18

3. Any Other Transfer Made by the

Bankrupt Unbeknownst to the Appel-

lant, and Unrelated to the Transfer

Made to Appellant, Would Not Af-

fect the Transfer Made to Appel-
'

lant
20

Discussion of Second Element 25

Discussion of Third Element 27

Discussion of Fourth Element 38

41
Conclusion -



Index iii

TABLE OF AUTHORITIES CITED

Page

California Civil Code, Sec. 3440

» 2, 7, 10, 13, 15, 22, 24, 27, 33, 34, 37, 40

27 Corpus Juris, P. 873 „ 16

Hedge v. Williams, 131 Cal. 455, 63 P. 721,

64 P. 106, 82 Am. S. R. 366 19

In re Convisser (9th CCA.) 6 F. (2nd)

177 - 10,28

Roy V. Smith, 131 Cal. App. 148, 21 P.

(2nd) 151 36

Sabin v. Horenstein, 260 F. 754 23, 24, 26

Shasta Lumber Co. v. McCoyj (Cal.) 259

P. 965 28

U. S. V. Pugh, 99 U. S. 265, 25 L. Ed. 322 19





3n tl)e

Mniteb states

Circuit Court of Appeals
Jfor tfje iBtintl) Circuit

MARKWELL & COMPANY, a

corporation,

Appellant,
vs.

E. A. LYNCH, as Trustee in /
No. 9465

Bankruptcy of the Estate of

THOMAS SCHNEIDER,
Bankrupt,

Appellee.

prief of Amicus! Curiae

STATEMENT OF PUBLIC INTEREST IN

THE DECISION OF THIS CASE

While Fraudulent Conveyance Statutes are

of great antiquity, their extension in the form

of *'Bulk Sales Acts" to invalidate transfers

made in all good faith because of a lack of no-

tice is more recent. The legislatures and the

courts have attempted, the one by passage of
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statutes and the other by judicial interpreta-

tion, to maintain an equitable balance between

two necessarily conflicting purposes: on the

one hand to require specified types of public

notice and a waiting period as a prerequisite

to the validity of certain named transfers made

under conditions where secrecy and haste

would result in fraud, and on the other hand to

confine the requirement of recording notices,

publication in newspapers, waiting for seven

days, etc., to those situations where the public

interest requires the imposition of this extra

burden upon commerce as a means for the pre-

vention of fraud, so as not to umiecessarily

stifle legitimate business by restrictions de-

signed to prevent dishonesty.

The legislature of California has attempted

to strike such an equitable balance by the pas-

sage of Section 3440 of the California Civil

Code which draws a fairly clear line of de-

marcation between transfers made under con-

ditions requiring the imposition of this extra

burden upon business, and those which do not.

But because the legislature cannot anticipate

or legislate for all of the complex situations

arising under modern business, it is left to the

courts to attempt to hold this line of demarca-

tion about where the legislature has placed it,

neither letting it wander to the one side or the
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other in its application to new situations nor

letting it swerve to take in a '^special" situ-

ation.

Thus far this line of demarcation, through

its application to various factual situations by

the courts, has remained fairly constant, and

was believed to be more or less settled, except

perhaps for rare border line situations. On the

strength of this belief, numerous firms, includ-

ing those represented in this brief, and many
more that are not, have engaged in business of

large volume predicated upon the assumption

that as long as they avoided these so-called

border line situations, they were secure in their

business of buying, selling and loaning money

on jewelry. This business has alwa3^s hereto-

fore been conducted without the necessity of

publishing or recording notices, waiting for

seven days, etc., and at the present time an

enormous amount of money is invested in

jewelry purchased from or pledged by retail

jewelers, which will be wiped out and lost if

the line of demarcation of transfers requiring

notice for their validity is pushed over by

judicial interpretation so as to include them,

because no notice has been given on these thou-

sands of transactions already completed.

For this reason a serious public interest fol-

lows any precipitous shift in this line, and it



is submitted that upon reconsideration it mil

be seen that the majority opinion just given

in this case, while disposing of a few hundred

dollars worth of jewelry, will so alter and

change the heretofore settled rules as to

jeopardize hundreds of thousands of dollars

worth of investments. Certainly such action

should not be taken, if at all, except after a

full reconsideration, with a full explanation of

the consequences of such a decision to others

than the parties to this lawsuit being pointed

out to the court. And it is felt that upon such

reconsideration no compelling necessity will

be found to require such action, but on the con-

trary, the court can hold this line of demarca-

tion to its previous settled position without

doing injustice to anyone.

MAJORITY OPINION FOR WHICH
RECONSIDERATION IS ASKED

The court was divided upon consideration of

the appeal herein; Mr. Justice Healy wrote

the majority opinion and Mr. Justice Denman
wrote a dissent. The majority opinion was as

follows

:

''Before: DENMAN, MATHEWS and
HEALY, Circuit Judges. HEALY, Cir-

cuit Judge.
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One Schneider, while insolvent, pledged

a portion of his stock in trade as security

for a loan. He was subsequently adjudged

bankrupt, and the trustee sued to recover

the goods or their value on the assumption

that the transfer was void under the bulk

sales law (3440, California Civil Code),

there having been no record of notice of

intention to transfer the merchandise.

A special master to whom the case was
referred made findings and a report rec-

ommending judgment for the trustee. The
trial court approved the report and entered

judgment accordingly.

At the date of the transaction, and for

many prior years, the bankrupt was a mer-

chant conducting a retail jewelry store.

He dealt in diamonds, watches, jewelry,

etc., for the retail trade, buying his mer-

chandise from wholesalers located in Los

Angeles and in the east. He borrowed $300

from appellant, and as security for the re-

payment of the loan pledged with appel-

lant certain of his stock in trade of the

value of $600. At that time the stock of

the bankrupt did not exceed the value of

$9500.

The bulk sales law provides that the

transfer of a stock in trade, in bulk, 'or a

substantial part thereof otherwise than in

the ordinary course of trade and in the

regular and usual practice and method of



business of the' transferor will be con-

clusively presumed to be fraudulent and
void as against existing Creditors of the

transferor, unless prior to the consumma-
tion of the transfer notice of the same is

recorded. The questions presented on the

appeal are (1) whether the merchandise

pledged constituted a substantial part of

the bankrupt's stock in trade, and (2)

whether the transfer was in the ordinary

course of trade and in the regular and
usual practice and method of business of

the bankrupt.

The findings below affirmed first of

these propositions and negatived the sec-

ond. We are not disposed to disturb either

finding. The pledge by a retail merchant

of a substantial part of his stock of goods

is a disposal of the goods out of the ordi-

nary course of trade. In re Convisser, 9

Cir., 6 F. (2d) 177. The good faith of the

parties is immaterial. Calkins v. Howard,
2 Cal. App. 233, 236, 83 P. 280.

It should be borne in mind that the stat-

ute does not prohibit transfers of this

sort. A valid pledge may be made if proper

notice has been given so that those extend-

ing credit to the transferor may be put on

their guard and enabled to protect them-

selves. We see no good reason to reverse

the judgment.

Affirmed.'^
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The dissenting opinion of Mr. Justice Den-

man is not printed at this point but will be re-

ferred to in the argument at the appropriate

place.

STATEMENT OF QUESTIONS INVOLVED
AND OUTLINE OF ARGUMENT

The statement of questions involved is, of

course, predicated upon the statement of facts

which appears to be agreed.

The broad question presented is the interpre-

tation of Section 3440 of the California Civil

Code, as it applies to the facts of this case, and

drawing a line of demarcation between trans-

fers requiring the imposition of the extra

burden of recording notice, publishing notice

in a newspaper, and delaying the transfer for

a waiting period of seven days as defined by

the legislature, and those transfers which do

not require the imposition of these restrictions.

But it is necessary to break the question down

into its component parts for a detailed con-

sideration. We present the following outline

of our argument

:
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Section 3440 of the California Civil Code In-

validates a Transfer for Lack of Notice Only

When There Is a Concurrence of ALL FOUR
of the Following Elements:

1. When the transfer is of a "substantial

part" of a stock in trade or greater (that

is, any part from a "substantial" part up

to and including the whole thereof).

2. When the transfer is "in bulk."

3. When the transfer is "otherwise than in

the ordinary course of trade."

4. When the transfer is
'

' otherwise than in

the usual and regular practice and meth-

od of business of the transferor/'

Discussion of First Element. (That the Transfer

Must be of a "Substantial Part" of a Stock in

Trade or Greater to be Affected by Sec. 3440,

CO
( 1 ) What has been held to

'

' constitute a sub-

stantial" part imder various bulk sales

laws not only of California but of other

states.

(2) Where there is no dispute as to the facts

(that the transfer was of $600 worth of

stock out of a total of $9500 worth, or

6/95ths thereof) the determination of

whether this constitutes a "substantial

part" is not a finding of fact but a con-
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elusion of law drawn from the agreed

facts.

(3) Any other transfer made by the bank-

rupt unbeknownst to the appellant, and

unrelated to the transfer made to appel-

lant would not affect the transfer made

to appellant.

(4) Conclusion: the transfer in this case

was not of '*a stock in trade or a sub-

stantial part thereof.
'

'

Discussion of Second Element. (That the Trans-

fer Must be "in Bulk" to he Affected by Sec.

3440, C. C.)

1. What has been held to be '4n bulk" un-

der various bulk sales laws not only in

California but in other states.

2. There is no finding that the transfer in

this case was in bulk.

3. Conclusion: The transfer in this case

was not ^4n bulk."

Discussion of Third Element. (That the Trans-

fer Must be Otherwise Than in the "Ordi-

nary Course of Trade" to be Affected by Sec.

3440, C. C.)

(1) What has been held to be '' ordinary

course of trade" imder bulk sales laws



—10—

not only of California but of other

States.

(2) Discussion of In re Convisser (9th

CCA.) 6 F. (2nd) 177.

(a) In re Convisser does not hold as in-

dicated by the majority opinion

herein that ''the pledge by a retail

merchant of a substantial part of

his stock of goods is a disposal of

the goods out of the ordinary course

of trade/' but merely holds as

pointed out by the minority opinion

that a pledge is a transfer within

the meaning of Sec. 3440, California

Civil Code.

(b) The rule of In re Convisser should

not be enlarged and extended by the

decision in the case at bar to hold

that all transfers by a retail merch-

ant of a particular type, to wit,

pledges, are per se out of the ordi-

nary course of trade regardless of

the actual facts.

(3) What constitutes "the ordinary course

of trade" is a question of fact varying

with different types of businesses to be

determined in each case.
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(4) The court cannot take judicial notice

that pledges are otherwise than in the

usual course of trade when many jewelry

businesses are conducted extensively

through pledges.

(5) The burden is upon the party asserting

the invalidity of a pledge to prove what

is the ordinary course of trade in any

particular business and that the transac-

tion attacked is otherwise than in such

ordinary course of trade. There was no

showing in this case as to what the ordi-

nary course of trade is in the jewelry

business. Therefore there is no showing

that the transfer was otherivise than in

the ordinary course of trade.

(6) Conclusion: The transfer in this case

was not otherwise than in the ordinary

course of trade.

Discussion of Fourth Element. (That the Trans-

fer Must be Otherwise Than in the Usual and

Regular Practice and Method of Business of

the TRANSFEROR to be Affected by Sec.

3440, C. C.)

(1) *'The usual and regular practice and

method of business of the transferor''

is an entirely separate question from the

** ordinary course of trade."
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(2) This is a question of fact to be deter-

mined in each case. The transferor in

this case used pledges as his usual and

regular practice and method of business.

(3) Conclusion : The pledge in this case was

not otherwise than in the usual and reg-

ular practice and method of business of

the transferor.

ARGUMENT

Section 3440 of the California Civil Code In-

validates a Transfer for Lack of Notice Only

When There Is a Concurrence of ALL FOUR
of the Following Elements:

1

.

When the transfer is of a "substantial part"

of a stock in trade or greater (that is, any

part from a "substantial" part up to and

including the whole thereof).

2. When the transfer is "in bulk."

3. When the transfer is "otherwise than in

the ordinary course of trade."

4. When the transfer is "otherwise than in

the usual and regular practice and method

of business of the transferor."

This proposition would seem to be evident

from a reading of the statute itself. Section
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3440 of the California Civil Code provides in

part:

^*
. . . provided, also, that the sale,

transfer or assignment of a stock in trade,

in bulk, or a substantial part thereof other-

wise than in the ordinary course of trade

and in the regular and usual practice and
method of business of the vendor, trans-

feror, or assignor, . . . will be conclu-

sively presumed to be fraudulent and void

as against the existing creditors of the ven-

dor, transferor, assignor or mortgagor.

... " [Unless a seven days notice is

given, recorded in the office of the County
Recorder, and published in a newspaper.]

Were it not for the fact that appellant and

appellee both refer to the point somewhat

obliquely (with different contentions, of

course) and that this court in its majority de-

cision did not decide as between them, we would

not think it necessary to raise the point.

Appellee's contention is found on page 19 of

his brief as follows

:

**It will be observed that the statute is

worded in the conjunctive and that in

order to take the transaction out of the

statute the same must be in the ordinary

course of trade and in the regular and
usual practice and method of business of

the vendor, transferor or assignor/^ (Ap-

pellee's emphasis.)
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It is submitted that one seeking to invalidate

a transfer must prove a concurrence of the

elements set forth by the statute to bring the

case under the statute rather than the contrary

proposition asserted by appellee ''that in order

to take the transaction out of the statute" ''all

of these things must co-exist."

And it is not merely a question of who bears

the burden of proof between a plaintiff assert-

ing the invalidity of a transfer and a defendant

resisting such claim, although we think it clear

that in such a case the burden is upon the plain-

tiff attacking the transfer. But even where, as

here, the facts are admitted, every one of the

elements must be present in order to invalidate

the transfer.

The majority opinion of this court makes no

distinction between element three (otherwise

than in the ordinary course of trade) and ele-

ment four (otherwise than in the regular and

usual practice and method of business of the

transferor). By lumping these two elements

together, the court's action would have the ef-

fect of striking from the statute one of the

elements necessary to invalidate a transfer and

hence would enlarge the definition of transfers

declared by the statute to be invalid. Of course,

that was not the purpose of the court, but such

is the result.
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Because the record contains conflicting con-

tentions of the parties, the latent ambiguity in

the court's opinion in this regard can have re-

sults not intended or anticipated by the court

;

hence we feel that the court should clarify its

holding by separating these four elements of

the definition laid down by the statute, so as

not to constitute a holding that transfers may
be invalidated with less than the four elements

present.

Discussion of First Element. (That a Transfer

Must be of a "Substantial Part" of a Stock in

Trade or Greater to be Affected by Sec. 3440,

Calif. Civil Code.)

The statute under consideration (Sec. 3440

of the California Civil Code) is limited to the

transfer of a stock in trade or a substantial part

thereof. What constitutes a "substantial part

thereof" necessarily must be decided in each

case, but in so deciding it is necessary to com-

pare the facts in this case with other decided

cases, preferably by the courts construing the

identical statute, but in the absence thereof, by

courts construing similar acts.
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1. What has been held to constitute a substan-

tial part of a stock in trade under the various

Bulk Sdes Acts not only of California, but of

other states?

'•Bulk Sales Acts is a generic term de-

scriptive of a class of statutes designed to

prevent the defrauding of creditors by the

secret sale in bulk of substantially all of a

merchants stock of goods."

27 Corpus Juris, p. 873.

This original rule has been extended from

substantially all to a substantial part, but in de-

termining what is a substantial part it is well

to keep in mind that the phrase "a substantial

part" originated as an extension of the phrase

''substantially all'' and the offspring should

not get too far away from the parent.

In the decided cases, there has been some

tendency to construe phrases similar to ''a sub-

stantial part" lower and lower from '"substaii-

tially all
*

' by the pressure of situations which

manifestly operate as a fraud upon creditors.

Thus starting with cases involving a transfer

of substantially all of a stock in trade, we next

find courts usiQg the language, "a major

part,
'

' then "nearly half,
'

' then
'

' a large part,
'

'

"a material portion," etc.

But thus far, no case coming to the attention

of counsel has extended the rule by interpreta-
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tion to invalidate a transfer of a mere 6/lOOths

(or 6/95ths) of a stock in trade. To do so would

be to take the final step and bring it right down

to *'any part." The question is, should the

phrase, "a substantial part," be carried

further down this ladder from ^'substantially

all" to "a major part" to ''nearly half" to **a

large part" to "a material portion" to ''any

part"? If it does so, this court will be the first

to take the last step below which it would be

impossible to go without adding some quali-

fying phrase such as "any part, no matter how

small." For 6/lOOths (or more precisely

6/95ths) is a small part.

It is urged that the phrase has been pushed

far enough down already by the pressure of

hard cases, and that this court should not ex-

tend it further, especially where no compelling

necessity for it appears.

Appellant in his brief has cited cases, which

we do not think it necessary to reprint, show-

ing that the lowest the courts have heretofore

gone in such cases is l/4th to l/5th and that

courts have refused to invalidate transfers of

1/lOth of a stock of trade.

Appellee on the other hand, while attempt-

ing to distinguish the decisions which refuse

to hold that 1/lOth of a stock in trade is '*a

substantial part," fails to cite a single preced-



—la-
ent where 1/lOth was held to be **a substantial

part. " We believe none can be found. For this

reason we say that if this court holds that

6/95ths of a stock in trade constitutes **a sub-

stantial part" the law will have been changed

from what it previously was, by judicial in-

terpretation rather than by legislation, and

transactions completed on the basis of what

the law was at the time they were made will

be invalidated by such a decision in this case.

It is submitted that this should not be done.

2. Where there is no dispute as to the facts (that

the transfer was of $600 worth of stock out of

a total of $9500 worth, or 6/95ths thereof)

the determination of whether this constitutes

"a substantial part" is not a finding of fact

but a conclusion of law drawn from the

agreed facts.

The facts found by the lower court are not

disputed: The watch and rings transferred

were worth $600 and the total stock of mer-

chandise was worth $9500. The ultimate fact

that the trial court found, then, was that the

part transferred was 6/95ths of the whole,

But whether 6/95ths of the whole is ^*a sub-

stantial part'' or not depends upon the judicial

interpretation that the court places upon the

language of the statute. It is submitted that
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the construction of the statute is a matter of

law.

A question of law is presented by conclusions

drawn from undisputed facts or from facts

specially foimd and stated by the trial court.

U. S. V. Pugh, 99 U. S. 265, 25 L. Ed.

322;

Hedge v. Williams, 131 Cal. 455, 63 P.

721, 64 P. 106, 82 Am. S. R. 366.

If the Court by judicial interpretation were

to hold that the legislature intended by the use

of the phrase '*a stock in trade or a substantial

part thereof" to mean parts as small as

6/95ths, then the court would hold, as a matter

of law, that such was the legislature's inteiv

tion by the use of this particular language.

The majority opinion, heretofore given in

this case, fails to consider or decide this ques-

tion, upon the assumption that this is a find-

ing of fact which the appellate court should

not disturb. But this very failure to consider

or decide the question amounts to a decision,

for in effect, an affirmance of the judgment is

a holding that the legislature did intend to in-

clude parts as small as 6/lOOths or 6/95ths.

And worse, that decision results without the

court having considered the particular point.

For this reason, it is urged that this court
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should decide the question of law: Did the

legislature of California intend by the use of

the phrase *'a stock in trade or a substantial

part thereof to include parts as small as

6/95ths'? Furthermore, it is urged that the

court should consider and decide the question

directly, since a failure to decide it actually

results in a decision anyway, but without the

benefit of the courts' having considered the

point.

3. Any other transfer made by the bankrupt un-

beknownst to the appellant, and unrelated to

the transfer made to appellant, would not

affect the transfer made to appellant.

In this case, the bankrupt made a transfer of

$2500 worth of stock to someone else six months

prior to the transfer involved here. The trial

court found that appellant had no knowledge

of such transfer. The question presented is

whether these unrelated transactions may be

added together, and considered as one transfer.

Here again we have a situation where op-

posite contentions are asserted in the briefs

of the parties. Appellant on page 10 of his

brief makes the point :

**The pledge pf merchandise to Mark-

well & Co. [appellant] and the pledge to

Merithew Co. Inc. were unrelated and the
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aggregate of the two pledges cannot be

taken in determination whether a substan-

tial portion of the bankmpt's stock in

trade was transferred to Markwell & Co."

On the other hand appellee makes the con-

trary contention on page 11 of his brief:

"Even if the court should hold that the

$600 transfer to appellant was not sub-

stantial in itself the court properly con-

sidered the previous pledge by the bank-

rupt of $2500 to Merithew Co. Inc. in de-

termining whether the bankrupt had
transferred a substantial portion of his

stock in trade."

Again, the court in the majority opinion

heretofore given in this case fails to decide di-

rectly between these conflicting contentions,

and again this very failure to consider or de-

cide the question amounts to a decision, for

the effect of an affirmance of the judgment is

to give the stamp of approval of this court to

appellee's contention because the question is

in the record. But the matter is of such tre-

mendous importance that we make bold to sug-

gest that the court should decide the question

directly, rather than through a failure to de-

cide the point and an affirmance of the judg-

ment, which results in a decision anyway, but

without the benefit of the court's having con-

sidered the point.
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To illustrate why the point is of such import-

ance to business firms generally and especially

the firms represented in this brief, we point

out that appellee's contention is that if one

purchases an amount of goods from a merchant

that is admittedly not a substantial part of the

stock in trade, this transfer may be set aside if

it later develops that at any other time the

merchant makes some other sale or pledge.

For example, a retail jeweler having a stock

in trade worth $100,000 might sell to another

Jeweler a $500 ring. Obviously this does not

constitute a substantial part of the jeweler's

stock in trade (being only 5/lOOOths of his

total stock) and no notice would be given as

none would be required by Section 3440 of the

California Civil Code. The transfer would

therefore be valid when made. The purchaser

would pay the $500, take the ring, walk out

and forget about it. Six months or a year later

the merchant might make a transfer of $50,000

worth of his stock to someone else. Under

such circumstances, if the appellee's conten-

tion is correct (as implied by this court's af-

firmance of the judgment) the two transfers

may be added together. When this is done it

is seen that the bankrupt has transferred a

total of $50,500 out of a total stock of $100,-

000, admittedly a substantial part. There-
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fore, it is claimed, the sale of the $500 ring is

invalid, and the jeweler who has bought and

paid for it and no doubt sold it to someone else

by that time, will be required to account for

the ring or if he is unable to do so, to again

pay its value.

If such were the law, no dealer would ever

dare to purchase from another jeweler a single

ring, watch or even a watch strap, because

who knows w^hether that jeweler might not

transfer something else to some other com-

pany six months or a year later.

We cannot believe that the court intended to

so hold especially as nothing is said about it

in the majority opinion; yet where that point

is raised by the record and w^here it would be

necessary to adopt some such reasoning to

reach the conclusion that the transfer in this

case was of "a substantial part" of the stock

in trade, an affirmance of the judgment would

be construed as an approval by this court of

such a fantastic doctrine.

Such a proposition is contrary to the

previously decided position of this court. In

Sabin v. Horenstein, 260 F. 754, this court

was considering the Bulk Sales Act of Oregon

which goes much further in invalidating trans-

fers made without notice than the California

Act, for the Oregon statute specifically pro-



—24—

hibits a series of transfers without notice to

one or imore persons, whereas the California

act refers only to single individual transfers.

But even under the Oregon statute prohibiting

transfers to one or more persons where it ap-

peared that out of a total stock in trade of

$12,000, the bankrupt had transferred to ap-

pellee a total of about $1000 worth of stock

and had transferred to others a total of $5000

to $6000 worth, the court refused to invalidate

the transfer to appellee saying

:

'* ... there was no evidence that

he (appellee) had knowledge of the other

sales made by the bankrupt, and there

was nothing in the evidence to indicate

that he knew of any fraudulent scheme

of the bankrupt to dispose of any portion

of his stock in violation of the statute."

Sabin v. Horenstein, 260 F. 754.

In the present case the trial court speci-

fically found that appellant had no knowledge

of the other $2500 transfer to Merithew Co.,

Inc. (Tr., p. 29.)

It is submitted that there is nothing in Sec.

3440 of the California Civil Code which would

invalidate a transfer which in itself does not

constitute a substantial part of a stock of

trade merely because it appears that the trans-

feror six months earlier or later made some

other transfer to someone else without the



—25—

knowledge of the first transferee. It is urged

that the court should correct the apprehension

which results from the present majority opin-

ion. Where there is absolutely no connection

between two transfers, each must stand or

fall on its own facts without relation to the

other.

4. Conclusion: If 6/95ths of a stock in

trade is not such a part as was contemplated

by the legislature to be included within the

phrase ''a stock in trade or a substantial part

thereof" and if this transfer is unrelated to

any other transfer, then the first element de-

fined by Sec. 3440 C. C. is lacking and no con-

clusive presumption of fraud arises. The

plaintiff is relegated to proving fraud, if any

is claimed to exist. No such claim is made in

this case.

Discussion of Second Element. (That the

Transfer Must be "in Bulk" to be Affected by

Sec. 3440, C. C.)

1. It will be recalled that the articles trans-

ferred in this case consisted of 1 watch and 5

rings. The statute covers only transfers of a

stock in trade or a substantial part thereof

made "in bulk." It would be impossible to

find any case where a transfer was made of

exactly the same number and quality of arti-
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cles but somewhat similar situations can be

used by analog}^ In the case of Sabin v.

Horenstein, 260 F. 754, a retail merchant car-

ried a $12,000 stock of men's furnishings. He
made transfers in job lots ranging up to a

$225 lot of shoes, and totaling $1000, to the

appellee in that case. This court (Ninth Cir-

cuit) refused to set the transfers aside, hold-

ing that job lots of such size and quantity were

without the statute. It is submitted that if a

lot of $225 worth of men's shoes is not a trans-

fer ''in bulk" that a transfer of 1 watch and

5 rings is not "in bulk" either.

This ({uestion of whether the transfer must

be "in bulk" is an important one for mer-

chants and dealers generally, and especially

those in the jewelry business. It resolves it-

self down to whether a dealer can buy four or

five rings from a retail jeweler without being

held to have bought "a stock in trade, in bulk,

or a substantial part thereof."

2. There was no finding by the lower court

that the transfer was "in bulk." Of course,

such a question is one of law to be drawn from

the facts found that the transfer was of 1

watch and 5 rings out of a whole store full of

merchandise. This court should pass upon

that question of law, since a mere affirmance

of the judgment constitutes a holding with-
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out the benefit of the court pasing upon the

question.

3. Upon such reconsideration it is submit-

ted that the requirement of "a stock in trade

in bulk or a substantial part thereof" is not

present in a transfer of 1 watch and 5 ring's

out of a store full of merchandise. It will be

observed that no decided case has gone that

far ; and it is submitted that this court should

not extend the rule by the decision in this

case. Therefore the second element defind

by Sec. 3440 C. C. is lacking and no conclusive

presumption of fraud arises but the plaintiff

is relegated to proving fraud, if any exists.

No such claim is made in this case, of course.

Discussion of Third Element. (That the Trans-

fer Must be "Otherwise Than in the Ordinary

Course of Trade" to be Affected by Sec. 3440,

C.C.)

1. The decided cases dealing mth the ques-

tion of what is in the ordinary course of trade

or ''otherwise than in the ordinary course of

trade" are each predicated upon the particu-

lar tjq^e of business there under discussion.

Thus in the Sabin v. Horenstein case, supra,

the question concerned job lot sales of shoes

by a retail clothing merchant, which was held

not be outside the ordinary course of trade.
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In Shasta Lumber Co. vs. McCoy (Cal.)

259 P. 965 the sale of 123,326 feet of lumber

by a sawmill was under consideration, and

was held not to be out of the ordinary course

of trade.

Many more such cases could be cited each

dealing with the particular kind of business

there under consideration. But none have

been found dealing with pledges by a retail

jewelry merchant, and it would not be help-

ful to quote what has been held to be within

or without the ordinary course of business in

the cothing business, the shoe makers business,

the lumber business, etc.

2. Discussion of In re Convisser (9th C. C.

A.) 6 F. (2nd) 177.

The majority opinion of the court hereto-

fore given in this case states

:

''The pledge by a retail merchant of a

substantial part of his stock of goods is

a disposal of the goods out of the ordinar i/

course of trade. In re Convisser, 9 Cir.,

6 P. (2nd) 177." (emphasis ours.)

As pointed out by Justice Denman in his

dissenting opinion in this case. In re Convisser

does not so hold. As stated by Justice Den-

man:

''The case of In Re Convisser, 6 F. (2d)

177, does not decide that 'The pledge by
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a retail merchant of a substantial part of

his stock of goods is a disposal of the

goods out of the ordinary course of trade,

'

as stated in the majority opinion. It

could not decide that a pledge of goods

cannot be made in the ordinary course of

trade because that question was not before

the court. It did not even lurk in the

record. It was admitted by the brief of

the petitioner seeking to hold the pledge

valid that the pledgor, with the money
borrowed on the pledge, 'left for (the)

parts unknown' referred to in the opinion,

(p. 177) thus admitting that the pledge

was not made in the usual course of trade.

The referee in the Convisser case found

as a probative fact 'It is evident that the

bankrupt in pursuance of a scheme to de-

fraud his creditors converted his stock in

trade into money and departed with the

proceeds and that his transaction (the

pledge) with Newman was a part of such

scheme,' and as an ultimate fact 'that such

transfer was not made in the ordinary

course of trade and in the regular and

usual practice and method of business of

the bankrupt; . . .'

The sole contention of the petitioner in

the Convisser case in seeking to establish

the validity of the pledge was that a

pledge is not a 'transfer' contemplated

by Section 3440. The court held that a

pledge is such a transfer.
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The necessary result of that decision is

that the Act must be read as follows:

'
. . . provided, also, that the . . .

pledge of a stock in trade in bulk or a sub-

stantial part thereof, otherwise than in

the ordinary course of trade and in the

regular and usual practice and method of

business of the pledgor . . . will be

conclusively presumed to be fraudulent

and void as against the existing creditors

of the pledgor . . . unless at least 7

days before the consummation, etc.,' the

notice of intention to pledge be filed with

the county recorder.

It follows from this necessary reading

of the statute that pledging may be done

in the ordinary course of trade and in the

regular and usual method of business of

the pledgor. The business of the bank-

rupt pledgor here was that of buying and
selling jewelry. Buying is as much a part

of his business as selling. The master

found the repeated instances of pledging

parts of the bankrupt's stock in trade to

establish his practice of so pledging 'to

pay merchandise creditors, notes and run-

ning expenses.' All of these matters for

which the various pledges were from time

to time made by the bankrupt are usual

incidents of the trade of buying and sell-

ing any kind of merchandise. There is no

contrary evidence, though the burden of

proof is on the party claiming the pledge
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to be invalid. In this aspect of the case

it presents only the question of law

whether any pledge of a substantial por-

tion of a stock in trade may be made in

the course of business.

It is suggested that the legislature in-

tended that a pledge, to be valid, must be

made by some person whose trade is to

make a profit out of pledging his property

for purposes of gain. This seems to me a

fantastic concept. A pledge merely se-

cures the loan or other advantage gained

with the right in the pledgor of redemp-

tion of the remaining value of the goods

pledged. It seems irrational to construe

the Act as if the legislative body con-

templated some unknown trade which con-

sists merely of the repeated pledging of

one's own property for a profit.

Per contra, since pledging is a normal

incident of many trades which consist of

buying as well as selling, it is rational to

infer the legislature intended that a

pledge to enable the trader to buy a part

of his stock in trade and to pay the neces-

sary expenses of conducting the trade,

out of which he expects his sales to yield

a profit, could be shown to be a pledge in

the ordinary course of that trade and in

the regular and usual practice and method

of business of the trader.

I can see no difference with regard to

the danger of fraud to creditors between
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the absence of securities or diamonds from
a stock in trade by a transfer by sale in

the ordinary course of business and by a

transfer by pledge for a loan to be used in

the ordinary course of business. In both

cases money is received as a result of an

absence of the goods from the merchant's

stock. In the case of the sale of securities

or diamonds, the trader may receive less

than he paid for them. In the case of the

pledge, the trader receives his loan and

retains his interest in the pledge for the

balance of the value of the securities or

jewels.

Of course, either transaction may be a

fraud on creditors. The trader in securi-

ties may sell them for an extraordinary

low price and for other benefits which

are concealed from his creditors. So may
he pledge them for a very low sum, in-

tending to default in payment for the

benefit of the lender, who may give him
some secret advantage. Here, however,

no question of fraud or bad faith is in-

volved."

We think that a re-examination of the case

of In Re Convisser will convince the Justices

concurring in the majority opinion in this case

that the Convisser case did no more than de-

cide that for the purposes of Sec. 3440 C. C.

a pledge is a type of transfer just as much as

a sale is. Whether the transfer in the Con-
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visser case was in the ordmary course of trade

or otherwise than in the ordinary course of

trade was not even a question before the court

since it was admitted that the transfer in that

case was otherwise than in the ordinary course

of trade.

The question remains then, whether the

court should by the decision in this case, (with-

out reliance upon the Convisser case) hold that

all transfers made by a retail merchant of a

particular type, to wit, pledges are auto-

matically and per se outside the ordinary

course of business even though the facts

should be otherwise. There is no language in

Section 3440 C. C. to justify such a holding.

On the contrary, when this court in the Con-

visser case held that a pledge was a transfer

just as much as a sale, it necessarily held that

the same requirements must be found to exist

to invalidate a pledge as must he found to exist

to invalidate a sale. But a holding that one of

such requirements (that the transfer must be

otherwise than in the ordinary course of trade)

actually does exist in all cases of pledges by

retail merchants even though the facts might

be otherwise would constitute the creation of

a new conclusive presumption not now on the

statute books. Or to put the matter differ-

ently in the case of pledges, it would strike
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from Sec. 3440 C. C. the requirement that the

transfer must be shown to be otherwise than

in the ordinary course of trade. It is sub-

mitted that this is wholly within the province

of the legislature.

3. That such pledges do occur in the ordi-

nary course of trade is attested by the fact that

the firms represented in this brief presently

conduct large and extensive businesses doing

that very thing. For them, there can be no

question but that the transactions are in the

ordinaiy course of business, because that is

their business, and that likewise is the ordi-

nary course of their business. Hence their

concern with a decision which says that the

ordinary course of their business is otherwise

than in the ordinary course of business. But

to do such business regularly and day by day

it must be obvious that many retail jewelers

likewise ordinarily conduct their business by

pledging small parts of their stock to get ready

cash, especially if by such a transaction a

profit for their business can be made.

For example, a retail jeweler may have an

opportunity to buy a $500 ring for $250. This

happens frequently in the jewelry business be-

cause of the peculiar conditions of that busi-

ness ; there is no such thing as a second hand

diamond. To consummate this transaction
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which would net his business a $250 profit, he

must have $250 cash. But all of his operating

cash is already tied up in his stock. In order

to get this $250 cash he takes a ring worth $500

from his stock, pledges it for $250, and uses

the $250 to purchase the new ring worth $500

which becomes a part of his stock. His stock

is then exactly as it was before but the mer-

chant has realized a $250 profit (less the small

amount of interest which he pays for the loan),

thus increasing his assets. This is accomplished

without any additional capital on the part of

the jeweler. It is a regular and recognized

method of doing business on borrowed money

just as it is a regular and recognized course of

business for a dealer in stocks and bonds to

pledge stocks and bonds already purchsaed in

order to secure money with which to purchase

more. Many more such examples could be

cited.

4. Each business has its own usages. The

practice of pledging is probably not custo-

mary in the clothing business because of the

conditions inherent in such business. But it

certainly should not be held as a ^natter of

law that this is or is not true of all types of

businesses. That should l)e a fact requiring

proof in any particular case. One asserting

the invalidity of a transfer because it is

claimed it is ''otherwise than in the ordinary
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course of trade" must first show what the

ordinary course of trade is in the particular

line of business before it can be held that any

given transfer is otherwise than in such ordi-

nary course of trade.

5. Appellee has recognized this weakness

of his case. To get around a total absence of

proof he suggests that the court can take judi-

cial notice that it is not the ordinary course of

trade for a retail merchant to pledge a part of

his stock. But courts can not take judicial

notice of a fact unless it is of such common
knowledge and notoriety that any intelligent

person would know it to be true. Roy v. Smith,

131 Cal. App. 148, 21 P. (2nd) 151. Nor can

courts take judicial notice of facts proving or

disproving the issue, but only of collateral

facts. Ex parte Chin Yoke Tung, 2 F. Supp.

549.

6. Certainly the court cannot take judicial

notice that retail jewelers do not make pledges

when such transactions are so extensively car-

ried on that firms make a business of making

such loans. If this court thinks that such

firms should be forced out of business that is

an entirely different matter; but it is sub-

mitted that that would be exclusively within

the province of the legislature. Nor should

this court hold that such firms have not been
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doing business these many years (as would be

implied from a holding that a pledge by a re-

tail jeweler is not in the ordinary course of

trade but is something so exceptional and rare

that it is presumed to be fraudulent.) Not
only have these firms been transacting such

business (some of them for over sixty years)

but they believe that it fulfills a legitimate

credit function in the jewelry trade. They
have hundreds of thousands of dollars already

invested in it. It is no answer, as suggested

by the majority opinion that ''a valid pledge

may be made if proper notice has been given."

In the first place what of the transactions al-

ready completed in reliance upon the wording

of the statute itself and decisions of many
courts including this court? To change the

rule now by judicial interpretation would

work havoc which this court should not do im-

less compelled by the plain mandate of statute.

There is nothing in the statute requiring this

;

on the contrary it is necessary to
'

' read it into
'

'

the statute to accomplish that result. It is

urged that the court should not do this.

7. Conclusion : There having been no show-

ing that the pledge was otherwise than in the

usual course of trade, the Third Element de-

fined by Sec. 3440 C. C. is missing and no con-

clusive presumption of fraud arises ; the plain-
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tiff is relegated to proving any fraud that

might have existed. None is claimed in this

case.

Discussion of Fourth ESement. (That the Trans-

fer Must be Otherwise Than in the Usual and

Regular Practice and Method of Business of

the TRANSFEROR to be Affected by Sec.

3440, C. C.)

1. This element has been separately stated

by the legislature in the statute. There is a

tendency to confuse what is the usual practice

of trade generally and what is the usual and

regular practice of a particular transferor.

The reason why the legislature made both

of these requirements as a prerequisite to set-

ting aside a transfer is apparent upon a

moment's reflection. The Bulk Sales Law is

designed to protect w^holesalers from a sudden

disappearance of the whole or a substantial

part of the retailer's stock of trade in mi un-

expected manner by raising a conclusive pre-

sumption of fraud even where none exists.

The wholesaler when he extends credit knows

that the stock will be depleted by the ordinary

course of trade and he is presumed to know

how jewelers generally conduct their busi-

nesses and what kind of transfers may be ex-

pected as a result of such general experience.
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But in addition to that he is presumed to know
how a particular merchant does business be-

fore extending credit to that merchant. If

that merchant has been conducting his busi-

ness in a certain manner, which may be dif-

ferent from other merchants in the same

field, the wholesaler must expect that he will

continue and that his stcok will be depleted

through transactions of that sort.

It must be remembered that Section 3440

sets aside transfers made in all good faith. But

before such a transfer can be set aside without

a showing of fraud the legislature has required

that the transfer be shown to be one that the

wholesaler could not be required to anticipate.

It must not be a transfer such as is frequently

made by the general run of businessmen in that

field, and it must not be a type of transfer

which that particular retail merchant has been

customarily making, in order to have it in-

validated without any showing of fraud. If it

is one of those types of transfers it can only

be set aside if there is something wrong with it.

2. What the usual practice of a given trans-

feror is must be determined in each particular

case. As stated by Justice Denman in his dis-

senting opinion in this case ''The Master found

the repeated instances of pled,ging parts of the

bankrupt's stock in trade to establish his prae-



tice of so pledging *to pay merchandise credi-

tors, notes and running expenses'." This find-

ing of the lower court is found on page 29 of

the transcript. The trial court also found that

the proceeds from this particular pledge were

used to pay merchandise creditors, notes and

running expenses. (Transcript, p. 30.) This

pledge was exactly the same as the transferor

had customarily done. It therefore cannot be

set aside by a presumption which the legisla-

ture has said arises only when the transfer is

different from the transferor's usual practice.

3. Conclusion: The bankrupt having ex-

tensively used pledges as a method of conduct-

ing his business, the fourth element defined by

Sec. 3440 C. C. is not present and no conclu-

sive presumption of fraud arises where none

is there.



CONCLUSION

We feel that we could add nothing further

in conclusion by summarizing the points here-

tofore made, other than to restate all of our

argument on each of the four elements neces-

sary to invalidate a pledge such as is in issue

here. We do, however, wish to point out most

strongly and earnestly that each of the points

made requires consideration commensurate

with the gravity of the situation and that this

court consider each point with that in mind.

This is more than a case involving $600 worth

of jewelry. It involves perhaps thousands of

transactions and the fortunes of many busi-

nesses and businessmen.

For all of the reasons given, we urge that

the Petition for Re-hearing be granted and

upon reconsideration, the judgment reversed.

Respectfully submitted,

KORNBLUM & AUSTRIAN,
Attorneys for California Collateral

Loan Brokers Association,

Amicus Curiae.
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DEBTOR'S PETITION

To the Honorable Judge of the District Court of

the United States, for the Southern District

of California, Central Division.

The Petition of Whitehead Food Products Com-

pany, whose occupation has been and is that of

•Page numbenns: appeanncr a: foot of page of oncrinai certinec
Ti-anscru)* of Record.
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wholesale jobber, and whose residence and present

address is Riverside, California and the address of

his principal place of business is 3034 Tenth

Street, and who has transacted his business in the

name of Whitehead Food Products Company

Respectfully Represents: That it has had its prin-

cipal place of business (or has resided, or has had

his domicile) for the greater portion of six months

next immediately preceding the filing of this peti-

tion at Riverside, California within said judicial

District; that it owes debts which it is unable to

pay in full; that it is willing to surrender all its

property for the benefit of its creditors except such

as is exempt by law, and desires to obtain the bene-

fit of the Acts of Congress relating to Bankruptcy.

That the schedule hereto annexed, marked A (1,

2, 3, 4, 5) and verified by your petitioner's oath,

contains a full and true statement of all its debts,

and (so far as it is possible to ascertain) the names

and places of residence of its creditors and such

further statements concerning said debts as are re-

quired by the provisions of said acts.

That the schedule hereto amiexed, marked B (1,

2, 3, 4, 5, 6), and verified by your petitioner's oath,

contains an accurate inventory of all his property,

both real and personal, and such further state-

ments concerning said property as are required by

the provisions of said acts.

That the petitioner has not been granted a dis-

charge in Bankruptcy within six years.
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Wherefore Your Petitioner Prays, that it may-

be adjudged by the Court to be a bankrupt within

the purview of said acts.

WHITEHEAD FOOD
PRODUCTS COMPANY

By H. P. WHITEHEAD
EUGENE BEST

Attorney for Petitioner [2]

United States of America,

Southern District of California

County of Riverside—ss.

OATH FOR INDIVIDUAL
*****

OATH FOR CORPORATION

I, H. P. Whitehead, do hereby make solemn oath

that I am the president of the corporation which

is the Petitioning Debtor mentioned in the fore-

going petition and which corporation is duly or-

ganized under the laws of the State of California

and engaged in the business of wholesale jobbing

and is not a municipal railroad, insurance nor

banking corporation, and that I am duly authorized

in the premises; that a copy of the vote or resolu-

tion authorizing the filing of this petition is at-

tached hereto, made part hereof and marked Ex-

hibit "C", and I do hereby make solemn oath that

the statements contained in the above petition are
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true according to the best of my knowledge, in-

formation and belief.

[Seal] H. P. WHITEHEAD
Officer of Corporation

Subscribed and sworn to before me this 30th day

of January, 1939, A. D. 19

[Notarial Seal] MARJORIE A. HIMES
Notary Public

(All the schedules must be filed in triplicate with

this petition.)

[Endorsed] : Filed Feb. 1, 1939. [3]

In the District Court of the United States for the

Central Division, Southern District of California

No. 33,542-H—In Bankruptcy

In the Matter of

WHITEHEAD FOOD PRODUCTS COMPANY
Bankrupt.

ADJUDICATION OF BANKRUPTCY AND
ORDER OF REFERENCE

At Los Angeles, in said District, on the 1st day

of February, A. D. 1939, before the Honorable

Paul J. McCormick, Judge of said Court in Bank-

ruptcy, the petition of Whitehead Food Products

Company that it be adjudged a bankrupt, within

the true intent and meaning of the Acts of Con-

gress relating to bankruptcy, having been heard

and duly considered, the said Whitehead Food
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Products Company is hereby declared and ad-

judged a bankrupt accordingly.

It Is Therefore Ordered, That said matter be

refeiTed to Albert H. Ford, Esq., one of the

Referees in Bankruptcy of this Court, to take such

further proceedings therein as are required by said

Acts; and that the said Whitehead Food Products

Company shall attend before said Referee on the

8th day of February, 1939, at Riverside and thence-

forth shall submit to such orders as may be made

by said Referee or by this Court relating to said

Voluntary bankruptcy.

Witness the Honorable Paul J. McCormick,

Judge of the said Court, and the seal thereof, at

Los Angeles, in said District, on the 1st day of

Feb., A. D. 1939.

[Seal] R. S. ZIMMERMAN
Clerk.

By H. K. JACOBS
Deputy Clerk.

[Endorsed] : Filed Feb. 1, 1939. [4]

[Title of District Court and Cause.]

PETITION FOR ORDER TO SHOW CAUSE
AGAINST BANK OF AMERICA

The Petition of Paul W. Sampsell respectfully

represents to this Court as follows:

I.

That on or about the 1st day of February, 1939,

the above named Whitehead Food Products Co., a
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corporation, was duly adjudged a bankrupt in the

above entitled Court, and that thereafter, and to-

wit, on or about the 15th day of February, 1939,

at a duly and regularly called first meeting of

creditors of said bankrupt estate, your Petitioner

was duly elected Trustee in Bankruptcy of said

Bankrupt estate, and has qualified by filing the

bond required, and is now the duly appointed,

qualified and acting Trustee in Bankruptcy of said

*ibove named bankrupt estate.

II.

That your Trustee is informed and believes, and

upon such information and belief alleges, that on

or about the 24th day of August, 1938, the above

named Bankrupt made, executed and delivered to

Bank of America National Trust & Savings Asso-

ciation, a National Banking Association, at its

branch office in Riverside, California, a certain pur-

ported chattel mortgage covering eleven certain

motor vehicles then owned by the said Bankrupt,

as follows, to-wit:

Make Type Engine No. Licenne No.

1933 Ford 8 Panel Truck BB18-362446 D2442

1936 International Flatbed A Truck HD3-35177 D2456

1936 Chevrolet 6 Panel Del. Truck T128156 D2451

1936 Reo 6 Panel B Truck 14D1729 D2450

1928 Reo 6 Stake Truck C4461 D2448

1936 Ford 8 Stake Truck 2304677 D2447

1927 Reo 6 Stake Truck 12210A D2445

[5]

1928 Reo 6 Panel Truck C11063 D2443

1934 Ford

1934 Ford

T^otiaI T^T'iir^lr BBl 8-442924

Panel Delivery 1155722

Nash 8 Coupe XE3080
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III.

That said purported Chattel Mortgage so exe-

cuted on or about August 24th, 1938, was not

recorded with the Department of Motor Vehicles

at Sacramento, California, mitil on or about Janu-

ary 26th, 1939, at which time said Chattel Mort-

gage, together with certificates of ownership cover-

ing the first eight of the above mentioned motor

vehicles, were filed for record with said Depart-

ment of Motor Vehicles at Sacramento, California;

and that subsequently, and to-wit, on or about

Februar}^ 2nd, 1939, your Trustee is informed and

believes and on such information and belief al-

leges, the certificate of ownership covering the 1934

Ford Panel Truck, Engine No. BB18-442924 was

filed with said Motor Vehicle Department, and

said chattel mortgage was on or about said Febru-

ary 2nd, 1939, recorded as covering said last men-

tioned vehicle; and that no certificates of owner-

ship covering the 1934 Ford Panel Delivery,

Engine No. 1155722 and the Nash 8 Coupe, Engine

No. XE3080, have been filed with said Motor Ve-

hicle Dei)artment, and that said chattel mortgage

in consequence has never been filed of record as

covering said last two mentioned vehicles.

IV.

That only one of the motor vehicles i)urported to

be covered by said alleged chattel mortgage, came

into possession of your Trustee, to-wit, 1 1936
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International Stake Truck, Engine No. HD3-35177,

and being the second vehicle mentioned and de-

scribed in Paragraph II of this petition. That

your Trustee has possession of said motor vehicle.

V.

That on August 24th, 1938, the said Bankrupt

was indebted to numerous creditors, who are still

creditors of this estate and [6] whose claims have

not been paid ; and that during the period from Au-

gust 24th, 1938, to January 26th, 1939, the said

Bankrupt became indebted to numerous creditors,

w^ho are still creditors of this estate and whose

claims have not been paid; that the assets of this

bankrupt estate are insufficient to pay its creditors

in full.

VI.

That the Minute Book of the meetings of the

Board of Directors of said Whitehead Food Prod-

ucts Co., a corporation, discloses no authorization

given, to the President or Secretary or any officer

of the said corporation to execute the said alleged

chattel mortgage.

YII.

That the said Bank of America National Trust

& Savings Association, a National Banking Asso-

ciation, through its said branch office at Eiverside,

California, is claiming some right, title and inter-

est in and to said International Truck so above

described, under and by virtue of said alleged
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chattel mortgage; but that your Trustee alleges

that said alleged chattel mortgage is void and of no

force or effect as against your Trustee, for the rea-

son that the same was not recorded as required by

law, within a reasonable time after it was executed

and delivered, and for the further reason that the

execution and delivery of said alleged chattel mort-

gage was not authorized by the Board of Directors

of said bankrupt corporation as required by law.

Wherefore, Your Trustee prays that an Order

to Show Cause be issued herein, directed to said

Bank of America National Trust & Savings Asso-

ciation, a National Banking Association, to appear

before this Court at its Courtrooms, on a day cer-

tain, then and there to show cause, if any it may
have, why it should not be decreed that said alleged

chattel mortgage above mentioned is void and of

no force or effect as against the Trustee herein,

and why said Trustee should not be authorized and

directed to sell the said [7] 1936 International

Stake Truck, Engine No. HD3,35177, free and clear

of any lien or claim of said Bank of America Na-

tional Trust & Savings Association, or anyone

claiming by or under it, and for such further relief

as may seem just and equitable.

CRAIG & WELLER and

GEORGE GARDNER
By GEORGE GARDNER (Signed)

Attornevs for Trustee.
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State of California

County of Riverside—ss.

Paul W. Sampsell, being first duly sworn, de-

poses and says:

That he is the Trustee herein; that he has read

the above and foregoing Petition for Order to

Show Cause against Bank of America, and knows

and understands the contents thereof, and that the

same is true of his own knowledge, except as to

such matters and things as are therein stated on

information and belief, and as to those matters and

things that he believes it to be true.

PAUL W. SAMPSELL

Subscribed and sworn to before me this 8th day

of March, 1939.

[Seal] ALBERT H. FORD
Notary Public in and for the County of Riverside,

State of California.

[Endorsed]: Filed Mar 8 1939. Albert H. Ford,

Referee in Bankruptcy.

CERTIFICATE OF TRUE COPY

United States of America

Southern District of California

Central Division—ss.

I, Albert H. Ford, Referee in Bankruptcy in

and for Riverside County, California, in and for

said district, do hereby certify that the foregoing

is a true and correct copy of Petition for Order to

Show Cause Against Bank of America in the

above entitled matter as the same appears of record
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in the proceedings in said matter now on file in

my office.

In Witness Whereof, I have hereunto set my
hand this 8th day of March, 1939.

ALBERT H. FORD
Referee in Bankruptcy [8]

[Endorsed] : Filed Aug. 2, 1939. [9]

[Title of District Court and Cause.]

ORDER TO SHOW CAUSE ON BANK
OF AMERICA

Upon reading and filing the verified Petition of

Paul W. Sampsell, Esq., the Trustee herein, good

cause appearing therefor.

It Is Ordered, That Bank of America National

Trust & Savings Association, a National Banking

Association, be and appear before this Court at its

Courtrooms, in the Security Title Insurance Bldg.,

Riverside, California, on the 18th day of March,

1939, at 10 o'clock a. m., then and there to show

cause, if any it may have, why the prayer of the

Trustee's petition should not be granted, and w^hy

it should not be adjudged and decreed that the al-

leged chattel mortgage mentioned and described in

said Trustee's petition is void and of no force or

effect as against the Trustee herein, and why said

Trustee should not be authorized and directed to

sell the said International Truck mentioned in said

Petition, free and clear of any claim or lien of said
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Bank of America National Trust & Savings Asso-

ciation, a National Banking Association, or anyone

claiming by, through, or under it.

It Is Further Ordered, That a certified copy of

this Order to Show Cause, together with a copy of

the Petition upon which the same is based, be

served upon said Bank of America National Trust

& Savings Association at least five days before the

hearing of said Order to Show Cause.

Dated : March 8th, 1939.

ALBERT H. FORD
Referee in Bankruptcy

[Endorsed] : Filed Mar 8 1939 1 :30 p. m. Albert

H. Ford, Referee in Bankruptcy.

CERTIFICATE OF TRUE COPY

United States of America

Southern District of California

Central Division—ss.

I, Albert H. Ford, Referee in Bankruptcy in and

for Riverside County, California, in and for said

district, do hereby certify that the foregoing is a

true and correct copy of Order to Show Cause on

Bank of America in the above entitled matter as

the same appears of record in the proceedings in

said matter now on file in my office.

In Witness Whereof, I have hereunto set my
hand this 8th day of March, 1939.

ALBERT H. FORD
Referee in Bankruptcy [10]

[Endorsed] : Filed Aug. 2, 1939. [11]
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[Title of District Court and Cause.]

PROOF OF UNSECURED DEBT

At Cucamonga, in the Southern District of Cali-

fornia, on March 14, 1939, came J. A. Martinez, of

the County of San Bernardino, in said district, per-

sonally known to me and made oath and says:

That he is an officer, to-wit. Pro Assistant

Cashier of the Cucamonga Branch of Bank of

America National Trust and Savings Association, a

corporation, to-wit, a national banking association

duly organized and existing under and by virtue of

the laws of the United States, and carrying on busi-

ness in the City of Cucamonga, County of San

Bernardino, and elsewhere in the State of Cali-

fornia; that this proof of debt is made by deponent

as agent of said association duly authorized to make

such proof and that he has personal knowledge of

the facts herein deposed. Said association has no

treasurer and of all its officers the duties of de-

ponent correspond most nearly to those of a treas-

urer.

That the said Whitehead Food Products Com-

pany, a corporation, by or against which a petition

for adjudication of bankruptcy has been filed, was

at and before February 1, 1939, the date of adjudi-

cation, and still is justly and truly indebted to

claimant in the sum of $768.14, and the nature and

consideration of said debt is as follows: [13]

On November 22, 1937, John Prato and Silvia

Prato, husband and wdfe, executed and delivered to
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claimant a mortgage of crops and chattels, and

more particularly that crop of grapes growing on

certain real property situated in the County of San

Bernardino, State of California, therein described,

which mortgage was recorded in the office of the

County Recorder of the County of San Bernardino,

State of California, on November 24, 1937, in Book

1246 of Official Records at page 156; that there-

after said John Prato harvested the crop of grapes

from the said property and sold the same to the

bankrupt, Whitehead Food Products Company;

that upon the sale and delivery of said grapes to

said Whitehead Food Products Company said

bankrupt executed and delivered an agreement in

writing, dated November 30, 1938, wherein and

whereby the said bankrupt agreed to pay to claim-

ant all funds due to the said John Prato and Sii^/ia

Prato for the sale of grapes during the year 1938,

which grapes were subject to said crop mortgage;

that a true and correct copy of said agreement is

hereto attached, Marked Exhibit "A" and made a

part of this claim.

That the said John Prato and Silvia Prato sold

grapes to the said Whitehead Food Products Com-

pany of a value of $768.14 and the said Whitehead

Food Products Company agreed to pay the said

siun of $768.14 to claimant for the said grapes.

That no part of said sum of $768.14 has been

paid and there is now due and owing claimant from

bankrupt the sum of $768.14.
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That claimant has not nor has anyone to the

knowledge of deponent, or for claimant, had or re-

ceived any manner of security for said debt, except

as hereinabove set forth.

J. A. MARTINEZ
Deponent

Subscribed and sworn to before me this 14 day of

March, 1939.

G. M. MAHAN
Notary Public in and for said County of San Ber-

nardino, State of California.

[Endorsed]: Filed Mar. 12, 1940. [14]

Send all notices to

:

Edmund Nelson and Hugo A. Steinmeyer

Attorneys for Bank of America N. T. & S. A.

650 S. Spring Street, Los Angeles, California

[15]

EXHIBIT '^A"

Whitehead Fruit Products Co.

Riverside, Calif.

Gentlemen,

This will be your authority and we hereby direct

you to remit to the Cucamonga Branch, Bank of

America, NT & SA. any and all funds due us

covering the sale and delivery of grapes during the

fall of 1938, which are subject to a crop mortgage
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in favor of the above mentioned bank. This assign-

ment covers proceeds of said grapes or any prod-

ucts derived or produced therefrom.

JOHN PRATO.
SILVIA PRATO.

Dated this 30th day of November 1938.

Accepted this 30th day of November, 1938, war-

ranting that this assignment is the only one ac-

cepted and is a first lien on said grapes.

[Seal] WHITEHEAD FRUIT
PRODUCTS CO.

by W. P. WHITEHEAD.

[Endorsed]: Filed Mar. 12, 1940. [16]

[Title of District Court, and Cause.]

STIPULATION FOR CONTINUANCE.

It is hereby stipulated by and between Paul W.
Sampsell, Esq., Trustee in Bankruptcy herein, and

Bank of America National Trust & Savings Asso-

ciation, by and through their respective attorneys,

that the Order to Show Cause against Bank of

America National Trust & Savings Association, now

set for hearing before Referee Albert H. Ford, at

Riverside, California, for March 18th, 1939, shall

be continued over to March 25th, 1939, at 10:00

A. M., without further notice.
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Dated: March 16th, 1939.

PAUL W. SAMPSELL,
Trustee,

By CRAIG & WELLER and

GEORGE GARDNER
His Attorneys

BANK OF AMERICA NA-
TIONAL TRUST & SAV-

INGS ASSOCIATION, a Na-

tional Banking Association,

By JOHN E. WALTER
Its Attorneys.

It Is So Ordered: March 17, 1939.

ALBERT H. FORD
Referee in Bankruptcy.

[Endorsed]: Filed Mar. 17, 1939. Albert H.

Ford, Referee in Bankruptcy.

[Endorsed]: Filed Aug. 2, 1939. [17]

[Title of District Court and Cause.]

STIPULATION OF FACTS.

It Is Hereby Stipulated By and between Paul W.
Sampsell, Esq., as Trustee in Bankruptcy of the

above named Bankrupt estate, b}^ and through his

counsel, and Bank of America National Trust and

Savings Association, a National Banking Associa-

tion, by and through its Coiuisel, as follows, to-wit

:
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I.

That the allegations contained in Paragraph I of

Trustee's Petition for Order to Show Cause

Against Bank of America, are true.

II.

That the allegations contained in Paragraph II

of said Petition are true.

III.

That the Chattel Mortgage in question herein,

which was executed on or about August 24th, 1938,

was not filed with the Department of Motor Ve-

hicles at Sacramento, California, until on or about

January 26th, 1939. That if called as a witness, the

Department of Motor Vehicles through its proper

agents would testify to the same effect as is set

forth in the letter of February 16th, 1939, from

said Department to Crules R. Cheek, which said

letter is filed as an Exhibit in this matter. That on

Januar}^ 19th, 1939, the Bank of America mailed

nine pink slips and nine white slips, covering nine

of the motor vehicles mentioned in said chattel

raoi*tgage, to the Department of Motor Vehicles at

Sacramento, California. That on January 23rd,

1939, the said [18] Bank mailed the remaining two

pink slips, one white slip and one application for

duplicate white slip, covering the remaining motor

vehicles, to said Department at Sacramento; and

that on January 24th, 1939, said Bank mailed cer-
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tified copy of said chattel mortgage to said Depart-

ment at Sacramento. That on January 24th, 1939,

said Department returned to said Bank, the pink

slip covering Ford, Engine No. BB18-442924, for

correction; that on or about January 26th, 1939,

said pink slip, corrected as requested, was re-

turned to said Department.

IV.

That the allegations contained in Paragraph TV
of said Petition are true.

Y.

That the allegations of Paragraph V of said Pe-

tition are true.

VI.

That the minute book of the meetings of the

Board of Directors of said Whitehead Food Prod-

ucts Co., a corporation, discloses a resohition by the

Board of Directors authorizing the officers who

signed said chattel mortgage and promissory note

to execute the same on behalf of the corporation.

VII.

This stipulation of facts is entered into on behalf

of the Bank of America subject to the objection

that those parts hereof referring to other vehicles

than the International Truck described in the

Order to Show Cause, are incompetent, irrelevant

and immaterial.
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Dated: March 25th, 1939.

PAUL W. SAMPSELL,
Trustee,

By CRAIG & WELLER and

GEORGE GARDNER,
By GEORGE GARDNER

His attorneys.

BANK OF AMERICA NA-
TIONAL TRUST & SAV-
INGS ASSOCIATION, A Na-

tional Banking Association.

By JOHN E. WALTER
Its Attorneys

[Endorsed]: Filed March 18, 1939. Albert H.

Ford, Referee. Subject to respondents objection.

[Endorsed]: Filed Aug. 2, 1939. [19]

RESPONDENT'S EXHIBIT A
Resolved, that Hiram P. Whitehead, the Presi-

dent, or Richard D. Whitehead, the Vice-Presi-

dent, and Eugene Best, the Secretary or Phyllis K.

Berry, the Assistant Secretary of this corporation.

Whitehead Food Products Company, be, and they

are hereby authorized, directed and empowered to

borrow from the Bank of America National Trust

and Savings Association, for and in the name of

this corporation, and on such terms as may be

agreed to by said officers, such sum or sums of
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money as, in the judgment of said officers, this cor-

poration may require, provided the aggregate

amount of such loans shall not, at any one time,

exceed the sum of Fifty thousand and no/100

dollars ($50,000.00) ; and said President or Vice-

President, and said Secretary or Assistant Secre-

tary are hereby authorized, directed and empowered

to execute in its corporate name, for such moneys

so borrowed, and interest, the note or notes of this

corporation, and deliver the same to said bank, and

said bank is hereby authorized and requested to ac-

cept for said moneys so borrowed, and interest

thereon, the said note or notes of this corporation

so executed; said officers are further authorized, di-

rected and empowered to execute and deliver to

said bank renewal or renewals of said note or notes

on such terms as they may agree upon; and

Be It Further Resolved, that said President or

Vice-President, and said Secretary or Assistant

Secretary be, and they are hereby authorized, di-

rected and empowered to pledge with and deliver to

the said bank as security for any such note or notes,

and interest, and any renewal or renewals thereof,

any property belonging to this corporation, and

also from time to time to substitute for said ])ro])-

erty, or any part thereof, other property to be held

on like pledge; and

Be It Further Resolved, that said officers be and

they are hereby authorized, directed and em-

powered, for and in the name of this corporation,
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to give and grant to said Bank, by way of security

for any such note or notes and interest, and any re-

newal or renewals thereof, or for any indebtedness

or liability of this corporation to said Bank, how-

ever arising, any property, real, personal or mixed,

belonging to this corporation, and also from time

to time to substitute said property or any part

thereof for other property to be held by said Bank
as security; and they are hereby further author-

ized, directed and empowered, for and in the name

of this corporation, in order to secure said notes

and indebtedness, to execute and deliver any and

all pledge agreements, mortgages, deeds of trust or

other hypothecation agreements, all of which may
contain such provisions, covenants and agreements

as may be required by said Bank, including pro-

\asions to the effect that said security or securities

may be held by said Bank to secure any other in-

debtedness due said Bank from this corporation;

and

Be It Further Resolved, that the President or

Vice-President, and Secretary or Assistant Secre-

tary, of this corporation, be and they are hereby

authorized, directed and empowered to discount

with said Bank, notes payable to this corporation,

and acceptances due this corporation, and also any

other evidences of indebtedness due this corpora-

tion, upon such terms as may be agreed to by said

officers, and to endorse in the name of this corpo-

ration such evidences of indebtedness so discounted



vs. Paul W. Sampsell 23

by said Bank, and to guarantee the payment of the

same to said Bank; and

Be It Further Resolved, that said Bank is hereby

authorized to act upon this resolution until written

notice of its revocation is delivered to said Bank;

and

Be It Further Resolved, that the authority

granted by this resolution shall apply with equal

force and effect to the respective successors in office

of the officers herein named.

I, Phyllis K. Berry, Assistant Secretary of

Whitehead Food Products Company, a corpora-

tion, incorporated under the laws of the State of

California, do hereby certify that the foregoing is

a full, true and correct copy of a resolution of the

Board of Directors of said corporation, duly and

regularly passed and adopted at a meeting of the

Board of Directors of said corporation which was

duly and regularly called and held in all respects

as required by law, and by the by-laws of said cor-

poration, at the office thereof on the 24th day of

August, 1938, at which meeting a majority of the

Board of Directors of said corporation was present

and voted in favor of said resolution.

I further certify that said resolution is still in

full force and effect and has not been amended or

revoked, and that the specimen signatures appear-

ing below are the signatures of the officers author-

ized to sign for this corporation by virtue of this

resolution.
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I further certify that Hiram P. Whitehead is

the President and Richard D. Whitehead is the

Vice-President of said corporation; that Eugene

Best is the Secretary, and Phyllis K. Berry is the

Assistant Secretary of said corporation.

In Witness Whereof, I have hereunto set my
hand as such Secretary, and affixed the corporate

seal of said coi^oration this 24th day of August,

1938.

(Signed) PHYLLIS K. BERRY
Asst. Secretary of

WHITEHEAD FOOD
PRODUCTS COMPANY
a Corporation.

[Seal] (Signed) H. P. WHITEHEAD
Pres.

[Endorsed] : Respondents Ex. A. Filed March 18,

1939. Albert H. Ford, Referee.

[Endorsed]: Filed Aug. 21, 1939. [20]

RESPONDENT'S EXHIBIT B

No. PL 10-3151

$2220.00 Riverside, Calif., August 24, 1938

For Value Received, the undersigned, jointly and

severally, promise to pay, in lawful money of the

United States of America,

to the order of Bank of America National Trust &
Savings Association, at its Riverside branch, in
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this city Twenty Two Hundred Twenty and

No/100 Dollars said principal sum to be payable in

instalments as follows: Ninety Two and 50/100

Dollars on October 10, 1938 and an equal amount

at regular monthly intervals thereafter until a total

of the face amount of this note is paid, with interest

on each unpaid instalment from the maturity

thereof until paid at the rate of 1% per month.

(Minimum charge 25c.)

In the event of default in the payment of any of

the said instalments or said interest when due as

hereinabove provided, time being of the essence

hereof, the holder of this note may without notice

or demand declare the entire principal sum then

unpaid immediately due and payable.

The holder of this note may cause additional

parties to be added hereto or release any party

hereto, either with or without notice to any of us,

either as co-makers, endorsers or guarantors, or

may extend the time for making any instalment

provided for herein, or may accept said instalment

in advance, all without affecting the liability of us

or any of us hereon.

If suit be commenced on said note, or the same

is delivered to an attorney-at-law for collection, the

undersigned jointly and severally agree to pay to

the holder of said note as and for a reasonable at-

torney fee an amount not to exceed 15% of the face

value of said note.

Presentation, demand, protest, notice of dis-
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honor and/or protest and notice of non-payment

are hereby waived.

The undersigned hereby authorizes the Bank of

America National Trust & Savings Association to

date this note as of the day when the loan evi-

denced hereby is made, and to complete this note in

any other particulars according to the terms of the

said loan.

Do not make any changes or erasures in this note.

Signatures

:

1. WHITEHEAD FOOD PROD. CO.

Borrower

2. By H. P. WHITEHEAD, Pres.

3. By PHYLLIS K. BERRY
Asst. Sec'y

Complete Address:

3034-lOth St.

Riverside, Cal.

Date Paid Payment Balaaee

10-13-38 $92.50 $2127.50

11-14-38 92.50 2035.00

12-15-38 92.50 1942.50

1-19-39 325.76 1616.74

2-2-39 360.00 1256.74

2-2-39 437.09 819.65

2-2-39 200.00 619.65

2-6-39 100.00 519.65

3-7-39 100.00 419.65

[Endorsed]: Respondents Ex. B. Filed March

18, 1939. Albert H. Ford, Referee.

[Endorsed] : Filed Aug. 2, 1939. [21]
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RESPONDENT'S EXHIBIT C

AUTOMOBILE CHATTEL MORTGAGE
Triplicate No

This Mortgage, made this 24th day of August,

1938, by Whitehead Food Products Co., a corpo-

ration, of Riverside, County of Riverside, State of

California, by occupation Wholesale & retail dis-

tributors hereinafter designated as Mortgagor, to

Bank of America National Trust and Savings

Association, a corporation duly organized and exist-

ing imder and by virtue of the laws of the United

States of America, and having its principal place

of business in the City and County of San Fran-

cisco, and by occupation, a Banker, hereinafter

designated as Mortgagee,

Witnesseth: Mortgagor hereby mortgages to the

said Mortgagee that certain motor vehicle described

as follows:
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now and to be permanently garaged in the City of

Riverside, County of Riverside, State of California,

together with all equipment, parts, appliances and

appurtenances now or hereafter to be placed

thereon, all of which shall become a component part

thereof and included under the terms of this mort-

gage, as security for the payment by Mortgagor of

a promissory note bearing date of in

the sum of Twenty Two Hundred Twenty and

no/100 Dollars ($2220.00) in 24 equal successive

monthly instalments of Ninety-Two and 50/100

Dollars ($92.50) or more each, beginning October

10, 1938, and

The Mortgagor hereby promises to pay said note

and all other money obligations as herein specified

according to their tenor, and to perform all agree-

ments as in said note and hereinafter in this mort-

gage stated, according to their terms, all pajrments

to be made in lawful money of the United States.

All extensions and renewals of said note or any

part thereof and any and all costs of litigation, col-

lection costs including attorney fees or other costs

expended or incurred in connection with discover-

ing, locating or taking possession of said automo-

bile, and any and all costs of towdng, repairing, re-

habilitating or storing of said automobile, together

with interest at 10% on any delinquent instalments

from date of maturity imtil paid, are all likewise

secured hereby.

The Mortgagor does hereby warrant that he is

the sole owner of all the within mentioned personal
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property and that there are no liens or encum-

brances or adverse claims of any kind whatever

thereon or on any part thereof.

The Mortgagor agrees that said automobile will

not be used for the purpose of illegally transport-

ing or concealing intoxicating liquors, drugs, nar-

cotics or contraband goods of any kind and will not

be used in the violation of any Federal, State or

Municipal law, statute or ordinance, nor will said

automobile be used or permission given for the use

of same in any speed contest, nor for rental, nor

for military purposes. The Mortgagor will not, nor

will he attempt to assign, pledge, mortgage, hypo-

thecate or otherwise dispose of said automobile or

any part thereof during the term of this note and

mortgage, nor remove said automobile from the

state in which this mortgage is executed, nor incur

any bill for repairs to or storage of said automo-

bile in excess of the simi of Twenty-five Dollars

($25,00) during the life of this mortgage, without

the written consent of the Mortgagee, being first

had and obtained.

The Mortgagor agrees forthwith to properly

register said automobile and procure and keep a

license therefor from the State in which this mort-

gage is executed and to immediately report the

license number thereof to the Mortgagee, and to

have the license and certificate of legal ownership

show the Mortgagee herein, or its assigns, as the

legal owner of said automobile, during the term of
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this mortgage, and that said certificate of legal

ownership shall be delivered to and held by Mort-

gagee during the existence of this mortgage and

until the Mortgagee shall have been paid in full and

until this mortgage has been satisfied in full.

Mortgagor agrees to exhibit said automobile to

Mortgagee upon demand and to keep the said auto-

mobile in as good condition and repair as it now is,

ordinary wear and tear excepted, and to house the

same in suitable shelter, and to promptly pay all

taxes levied or assessed thereon and all liens which

may attach thereto. When the service of any notice

upon the Mortgagor is necessary or convenient, the

same may be had by deposit in the United States

mail, postage prepaid, directed to Mortgagor at his

address as set forth herein.

Mortgagee may at the cost of Mortgagor, take

out and keep in full force and effect a policy or

policies of insurance, in form issued by an insur-

ance carrier satisfactory to Mortgagee, for the haz-

ards of Fire, Theft and Collision, and such addi-

tional hazards as may be mutually agreed upon by

Mortgagor and Mortgagee, and the loss under every

such policy shall be paid first to the Mortgagee or

its assigns up to the amount of the obligation se-

cured, and the balance, if any, to the Mortgagor;

said policy to be in the possession of the Mortgagee

until satisfaction of all obligations secured by this

mortgage.

Should Mortgagee make any advance or advances

or spend any money for the protection or preserva-
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tion of its security, or should there accrue or be

clue any collection costs or other obligations arising

under this contract, such advance or advances to-

gether with such collection costs or other obliga-

tions arising under this contract and unpaid shall

be added to the luipaid principal of said promissory

note and shall be secured by said mortgage, and

such advance or advances and collection costs shall

all become immediately due and payable with inter-

est at the hereinabove mentioned rate per annum,

payable monthly, and the Mortgagee shall have the

right upon receipt of any instalment or payment

due under the terms of said note and the mortgage

to apply the same, first in satisfaction of any col-

lection costs or other moneys advanced by Mort-

gagee hereunder; second, to the satisfaction of any

unpaid interest, and, third, the balance of said in-

stalment or instalments in payment of principal,

and should there be a deficiency in the amount of

any instalment or payment after the payment of

said costs as in this agreement provided, such de-

ficiency shall be payable forthwith, and the failure

on the part of mortgagor to pay or satisfy same

shall accelerate for immediate payment the entire

unpaid balance of said obligation, including all ad-

vances made, collection costs and interest accrued,

and Mortgagee may exercise such right or rights as

are reserved to Mortgagee under the terms of this

mortgage.

Should Mortgagor fail to make payment of any

part of the principal or interest as provided in said

\
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promissory note, or if any breach be made of any

obligation or promise of the Mortgagor herein con-

tained or secured, or if Mortgagor shall abandon

said vehicle, or regardless of any other default, if

said vehicle be attached or bankruptcy proceedings

be instituted against Mortgagor, then the whole

principal sum unpaid upon said promissory note

with interest accrued thereon, and all other sums

of money due or unpaid at the time of said default,

and interest thereon, or advanced under the terms

of this mortgage, or secured hereby, and the inter-

est thereon, shall immediately become due and pay-

able at the option of the Mortgagee, without notice

to the Mortgagor, and it may at once proceed to

foreclose this mortgage according to law, or it may
at its option, and it is hereby empowered so to do,

enter upon the premises where the said mortgaged

property may be and take possession thereof; and

remove and sell and dispose of the same at public

or private sale without any previous demand of

performance or notice to the Mortgagor of any

such sale whatsoever, notice of sale and demand of

performance and every other notice or demand

whatsoever being hereby expressly waived by said

Mortgagor and from the proceeds of sale retain all

costs and charges incurred by it in the said taking

or sale, including reasonable attorney's fees in-

curred ; also all sums due on said promissory note

under any provisions thereof, or advanced under

the terms of this mortgage, and interest thereon, or
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due or owing to the said Mortgagee under any pro-

visions of this mortgage, or secured hereby, with

the interest thereon, and any surplus of such pro-

ceeds remaining shall be paid to the Mortgagor, or

whoever may be lawfully entitled to receive the

same; if there be a deficit, Mortgagor agrees im-

mediately to pay the same to Mortgagee.

Mortgagee, or its agent, may bid and purchase at

any sale made under this mortgage or herein au-

thorized, or at any sale made upon foreclosure of

this mortgage.

Mortgagor further agrees that if from any cause

there shall be a substantial decrease in the value of

said mortgaged property, the said Mortgagee shall

have the option of demanding of said Mortgagor

further security in order to offset the said decrease

in value, and upon the failure of said Mortgagor to

give said additional security. Mortgagee may pro-

ceed in the same manner as herein provided in case

of any other default.

This agreement shall bind and inure to the bene-

fit of the parties hereto and their executors, ad-

ministrators, heirs and assi.gns.

It is further specifically agreed that the taking

of any action by the Mortgagee shall not be deemed

to be an election of that action, but rather, the

rights and privileges and options granted to the

Mortgagor under the terms of this mortgage shall

be deemed cumulative, the one with the other, and

not alternative.

Time is declared to be the essence of said note

and this mortgage with respect to the performance
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of the covenants and obligations set forth herein

and it is further specifically agreed that no waiver

by the Mortgagee of any breach or default of or by

the Mortgagor, whether imder the terms of the

aforesaid note, or of this mortgage, shall be deemed

a waiver of any breach or default thereafter oc-

curing.

The Undersigned Mortgagor Hereby Specifically

Certifies That He Has Read and Understands the

Purport and Effect of This Mortgage.

[Seal] WHITEHEAD FOOD
PRODUCTS CO.,

a corporation

By H. P. WHITEHEAD,
Pres.

By PHYLLIS K. BERRY,
A SecV

3034-lOth Street, Riverside,

[22]

State of California,

Comity of Riverside—ss.

On This 24th day of August, 1938, before me the

undersigned, a Notary Public in and for the said

County and State, personally appeared H. P.

Whitehead, known to me to be the President, and

Phyllis K. Berry, known to me to be the Assistant

Secretary of the Corporation that executed the

wathin Instrument, known to me to be the persons

w^ho executed the within Instrmnent, on behalf of

the Corporation therein named, and acknowledged

to me that such Corporation executed the same.
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Witness my hand and seal the day and year in

this certificate first above written.

[Seal] IRVING M. LINDQUIST
Notary Public in and for the County of River-

side, State of California.

My commission expires March 3, 1940.

AFFIDAVIT

State of California

County of Riverside—ss.

H. P. Whitehead and Phyllis K. Berry, Pres. &

Asst. Secretary Whitehead Food Products Co.,

Mortgagor (s) in the foregoing mortgage named,

and A. J. Pancook, being the Assistant Cashier of

Bank of America N. T. & S. A., Riverside Branch,

a corporation, the Mortgagee in said mortgage

named, each being duly sworn, each for himself

doth depose and say: That the aforesaid mortgage

is made in good faith and without any design to

hinder, delay or defraud any creditor or creditors,

and that affiants make this affidavit for the pur-

pose of complying with the provisions of Section

2957 of the Civil Code of the State of California

relating to mortgages of personal property.

WHITEHEAD FOOD
PRODUCTS CO.

a corp

By H. P. WHITEHEAD,
Pres.

By PHYLLIS K. BERRY,
A Sec'y

A. J. PANCOCK
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Subscribed and sworn to before me this 24th day

of August, 1938.

[Seal] IRVING M. LINDQUIST
Notar}^ Public in and for the County of Riverside,

State of California.

My Commission expires , 19

[Endorsed]: Respondent's Ex. C. Filed Mar. 18,

1939. Albert K. Ford, Referee.

[Endorsed]: Filed Aug. 2, 1939.

TRUSTEE'S EXHIBIT 1

Please Reply on the Reverse Side of This Letter

or Return It With Your Separate Reply.

Estate of the

Whitehead Food Products Co.,

Bankrupt

February 16, 1939

Crules R. Cheek

425 Title Insurance Building

433 South Spring Street

Los Angeles, California

Dear Mr. Cheek:

This is in reply to your letter of February 11, in

which you refer to our file #13619, which pertains

to the matter of filing a purported certified copy of

chattel mortgage.

Upon referring to our files we find that the pur-

ported certified copy of the chattel mortgage exe-
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cuted on August 24, 1938, naming the Whitehead

Food Products Company, a Corporation, as Mort-

gagor with the Bank of America NT & SA of

Riverside, as Mortgagee, was filed on January 26,

3939 covering the vehicles described as follows:

Make Type Engine Number License Number

1933 Ford 8 Panel Truck P>B 18-362446 D2442

1936 International Flatbed A Truck HD3-35177 D2456

1936 Chevrolet 6 Panel Del. Truck T128156 D2451

1936 Reo 6 Panel B Truck 14D1729 D2450

1928 Reo 6 Stake Truck C4461 D2448

1936 Ford 8 Stake Truck 2304677 D2447

1927 Reo 6 Stake Truck 12210A D2445

1928 Reo 6 Panel Truck C11063 D2443

On February 2, 1939 the copy of mortgage was

filed covering 1934 Ford Panel Truck, Engine

#BB18-442924.

On February 4, we received a letter from the

Bank of America, informing us that 1934 Ford

Panel Delivery, Engine #1155722, and Nash 8

Coupe, Engine #XE3080 were being repossessed,

and since the ownership and registration certifi-

cates were not furnished the copy of mortgage has

not been filed covering these two vehicles.

Upon inspection of our file we find that when the

certificates of ownership covering the vehicles de-

scribed in this letter were received for transfer, a

fee of $11.00 accompanied them. At a later date we

received a copy of the mortgage with a fee of

$11.00. Since $1.00 only was due on each applica-
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tion, we returned the excess fee to you on Febru-

ary 15.

Yours very truly,

DIVISION OF REGISTRATION
By A. AVERILL

Transfers—Bureau 8

A. AverilhLA

[Endorsed]: Trustees Ex. 1. Filed Mar. 18-39.

Albert H. Ford-Referee.

[Endorsed] : Filed Aug. 2, 1939. [23]

[Title of District Court and Cause.]

ORDER ON ORDER TO SHOW CAUSE
AGAINST BANK OF AMERICA NA-
TIONAL TRUST & SAYINGS ASSO-
CIATION.

This matter coming on duly to be heard on the

18th day of March, 1939, at 10 o'clock a. m,, upon

the Order to Show Cause issued herein against the

Respondent, the Bank of America National Trust

and Savings Association, a National Banking As-

sociation, on petition of Paul W. Sampsell, Esq.,

the Trustee herein, the said Respondent appearing

by Edmund Nelson, Esq., Hugo Steinmeyer, Esq.,

and J. E. Walters, Esq. their Attorneys, (J. E.

Walters, Esq., appearing), and the Trustee appear-

ing by Craig & Weller and George Gardner, Esq.,

(George Gardner, Esq., appearing), and the said
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Ti-ustee and the said Respondent, by and through

their Attorneys, having entered into a written

stipulation of facts, and additional evidence having

been adduced, and the evidence being closed, and

the matter having been briefed and submitted for

decision, and the Court being fully advised, now
finds the following facts:

FINDINGS OF FACT

The Court finds that the allegations contained in

Paragraphs I, II, IV, and Y of the Trustee's Pe-

tition for Order to Show Cause herein, are true.

The Coui't finds that the Chattel Mortgage in

question herein, which was executed on or about

August 24th, 1938, was not filed with the Depart-

ment of Motor Vehicles at Sacramento, California,

until on or about January 26th, 1939; and that the

facts contained in the letter of February 16th, 1939,

from the [24] Department of Motor Vehicles to

Crules R. Cheek, which said letter is filed as an

exhibit herein, are true; and that on January 19th,

1939, the said Respondent mailed nine pink slips

and nine white slips covering nine of the motor ve-

hicles mentioned in said chattel mortgage, to the

Department of Motor Vehicles at Sacramento,

California; and that on January 23rd, 1939, the

said Respondent mailed the remaining two pink

slips, one white slip and one application for dupli-

cate white slip, covering the remaining motor ve-

hicles, to said Department at Sacramento; and that

on January 24th, 1939, the said Bank mailed certi-
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fied copy of said chattel mortgage to said Depart-

ment at Sacramento. That on January 24th, 1939,

said Department returned to said Bank the pink

slip covering Ford, Engine No. BB18-442924, for

correction; and that on or about January 26th,

1939, said pink slip corrected as requested, was re-

turned to said Department.

The Court further finds that the minute book of

the meetings of the Board of Directors of said

Whitehead Food Co., a corporation, discloses a

resolution by the Board of Directors authorizing

the officers who signed said chattel mortgage and

promissory note to execute the same on behalf of

the corporation.

The Court further finds that said Respondent re-

ceived the pink slips and asked for the white slips

covering all of said motor vehicles, from the said

Whitehead Food Products Co., a corporation, at

the time the said chattel mortgage was executed,

and made sundry requests for said white slips

thereafter, but made no other effort to obtain them,

and did not receive the said white slips until

shortly before said chattel mortgage was filed with

said Department of Motor Vehicles.

And as conclusions of law from the foregoing

findings of fact, the Court finds:

CONCLUSIONS OF LAW
The Court concludes that the said Respondent

has shown [25] no satisfactory excuse for the lapse

of approximately five months intervening between
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the execution of said chattel mortgage, and the fil-

ing of a certified copy thereof with the Department

of Motor Vehicles.

That the said chattel mortgage is void and of no

force or effect as against the Trustee in Bank-

ruptcy, by reason of failure to promptly file the

same for record with the Department of Motor

Vehicles.

Wherefore, It Is Ordered, Adjudged and De-

creed, That the Chattel Mortgage from Whitehead

Food Products Co., a corporation, (the Bankrupt

herein), to Bank of America National Trust &

Savings Association, a National Banking Associa-

tion, dated August 24th, 1938, and covering the fol-

lowing eleven certain motor vehicles, to-wit:

Make Type Engine No. License No.

1933 Ford 8 Panel Truck BB18-362446 D2442

1936 International Flatbed A Truck HD3-35177 D2456

1936 Chevrolet 6 Panel Del. Truck T128156 D2451

1936 Reo 6 Panel B Truck 14D1729 D2450

1928 Reo 6 Stake Truck C4461 D2448

1936 Ford 8 Stake Truck 2304677 D2447

1927 Reo 6 Stake Truck 12210A D2445

1928 Reo 6 Panel Truck Cn062 D2443

1934 Ford

1934 Ford

Nash 8

Panel Truck

Panel Delivery

Coupe

BBi 8-442924

1155722

XE3080

is void, and of no force or effect as against the

Trustee in Bankruptcy herein; and that the said

1936 International Stake Truck, Engine No. HD3-

35177 (which is the second vehicle in the list of

vehicles covered by said chattel mortgage, and

which is the subject matter of the Order to Show
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Cause herein) is the property of this Bankrupt

estate, free and clear of any claim or lien on the

part of said Respondent or anyone claiming by or

under it.

Dated: Riverside, California, May 15, 1939.

ALBERT H. FORD
Referee in Bankruptcy

Approved As to Form

:

EDMUND NELSON
HUGO A. STEINMEYER

Attorneys for Respondent

CRAIG & WELLER and

GEORGE GARDNER
Attorneys for Trustee.

[Endorsed] : Filed May 15, 1939. Albert H. Ford,

Referee.

[Endorsed] : Filed Aug 2 1939. [26]

[Title of District Court and Cause.]

PETITION TO REVIEW
To the Honorable Albert H. Ford, Referee in

Bankruptcy in and for the County of River-

side, State of California, and to the Honor-

able Judges of the District Court of the

United States, Southern District of California,

Central Division:

The petition of Bank of America National Trust

and Savings Association respectfully shows:
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I.

That petitioner is a national banking association

duly organized and existing under and by virtue of

the laws of the United States.

II.

That heretofore in the above entitled proceed-

ings, Paul W. Sampsell, trustee of the estate of the

above named bankrupt, came into the possession of

a certain automobile truck belonging to the said

bankrupt, which said truck was subject to a chattel

mortgage executed by said bankrupt to your peti-

tioner as mortgagee; that on or about May 8, 1939,

the said trustee filed in the above entitled proceed-

ings a petition designated "Petition for Order to

Show Cause against Bank of America National

Trust and Savings Association" wherein and

whereby the said trustee sought to secure from the

Honorable Albert H. Ford, Referee in Bankruptcy

in and for the County of Riverside, an order de-

claring said chattel mortgage to be void [27] and

of no force and effect against the said trustee ; that

said petition is hereby referred to and incorporated

hereinwith like effect as though herein set forth in

full.

III.

That upon the filing of the said petition the Hon-

orable Albert H. Ford, Referee in Bankruptcy in

and for the County of Riverside, issued an order

to show cause to your petitioner to appear at a

time and place designated therein to show cause
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why it should not be adjudged and decreed that the

chattel mortgage referred to in the said petition

was void and of no force or effect as against the

trustee in the above entitled proceedings.

That said order to show^ cause and said petition

thereafter came on regularly for hearing and after

evidence, both oral and documentary, was intro-

duced therein an order designated "Order on

Order to Show Cause against Bank of America Na-

tional Trust and Savings Association" based upon

findings of fact and conclusions of law" of said

referee, w^as made and entered in the said proceed-

ings on May 15, 1939, and said order is hereby ex-

pressly referred to and incorporated herein with

like effect as though the same were herein set forth

in full.

IV.

That said order of the said Referee was and is

erroneous in determining that the chattel mort-

gage executed by the said bankrupt therein re-

ferred to was void and of no force or effect a^

against the trustee in bankruptcy herein, and that

the said automobile truck is the property of the

bankrupt's estate free and clear of any claim or

lien on the part of your petitioner or anyone claim-

ing by or under it.

V.

That the conclusions of law of the said Referee

upon [28] which said order was based are er-

roneous in each of the following particulars:



46 Bank of Amer. N. T. d S. Assn.

1. The conclusion that the said chattel mortgage

is void and of no force or effect as against the trus-

tee in bankruptcy by reason of the failure to

promptly file the same for record with the Depart-

ment of Motor Vehicles of the State of California

is erroneous as a matter of law for the reason that

the said mortgage was duly filed with the Depart-

ment of Motor Vehicles of the State of California

prior to the adjudication in bankruptcy herein.

Wherefore, your petitioner feeling aggrieved be-

cause of said order prays that the same may be re-

^dewed as provided in the Bankruptcy Act of 1898

as amended.

BANK OF AMERICA NA-
TIONAL TRUST AND
SAVINGS ASSOCIATION

By A. G. MAURER
Vice President

EDMUND NELSON
HUGO A. STEINMEYER

Attorneys for Bank of America

National Trust and Savings Association. [29]

State of California

County of Los Angeles—ss.

A. G. Maurer, being first duly sworn, deposes

and says: that he is an officer, to-wit, a Vice Presi-

dent of Bank of America National Trust and Sav-

ings Association, petitioner in the foregoing pro-

ceedings, and as such officer is duly authorized to
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make oath for and on its behalf; that he has read

the foregoing Petition to Review and knows the

contents thereof, and that the same is true of his

own knowledge, except the matters therein stated

on information or belief.

A. G. MAURER
Subscribed and sworn to before me this 22nd day

of May, 1939.

[Seal] RUTH DELL
Notary Public in and for the County of Los Ange-

les, State of California. [30]

[Title of District Court and Cause.]

AFFIDAVIT OF MAILING

State of California

Coimty of Los Angeles—ss.

Alice Smith on oath says: I am a citizen of the

United States and a resident of said comity. I am
over the age of eighteen years and not a party to

the above entitled action. My business address is

650 South Spring Street, Los Angeles, California.

On the 22nd day of May, 1939, I served the at-

tached Petition to Re^dew on Craig & Weller and

George Gardner, the attorney (s) for Trustee, in

said action by putting a true copy thereof enclosed

in a sealed envelope, addressed to said attorney (s)

at their business address at: 811 H. W. Hellman

Building, Los Angeles, California, in the post office
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at Los Angeles, California, with postage thereon

fully prepaid. There is regular communication by

mail between the place of mailing and the place so

addressed.

ALICE SMITH
Subscribed and sworn to before me this 22nd day

of May, 1939.

[Seal] RUTH DELL
Notary Public in and for said

county and state.

[Endorsed] : Filed May 23, 1939. Albert H. Ford,

Referee in Bankruptcy.

[Endorsed] : Filed Aug. 2, 1939. [31]

[Title of District Court and Cause.]

REFEREE'S CERTIFICATE ON REVIEW
To the Honorable Paul J. McCormick, Judge of

the Above Entitled Court:

I, Albert H. Ford, Referee in Bankruptcy for

Riverside County, California, and the Referee iri

Bankruptc.y to whom this proceedings has been re-

ferred, do hereby certify:

That in the course of such proceeding, an order

was made and entered on the 15th day of May,

1939. the original of which order is presented here-

with.

That thereafter and on the 23rd day of May, 1939,

the Bank of America National Trust and Savings
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Association, feeling aggrieved thereat, filed a peti-

tion for review of said order; said petition being

presented herewith.

That the error complained of by the petitioner,

being one in number, is set forth in said petition.

That the order mentioned in the petition for re-

view w^as made after hearing upon an order to

show cause, based upon a petition by the trustee

in bankruptcy herein and directed to the Bank of

America National Trust and Savings Association.

That the petition and order to show cause, to-

gether with the stipulation regarding the hearing

thereof, are presented herewith.

That the hearing on said order to show cause was

held [32] in the office of the Referee on the 25th

day of March, 1939, the trustee appearing by his

attorney George Gardner, and the creditor, Bank
of America National Trust and Savings Associa-

tion, appearing by its attorneys Edmund Nelson

and Hugo A. Steinmeyer, by John E. Walter, and

the following evidence was introduced:

The following facts were stipulated by counsel for

the trustee and the creditor. Bank of America Na-

tional Trust and Savings Association:

1. On February 1, 1939, Whitehead Food Prod-

ucts Company, a corporation, was adjudged a bank-

rupt herein and on February 15, 1939, Paul W.
Sampsell w^as elected trustee, qualified and is acting

as such trustee.

2. That on or about August 24, 1938, Whitehead

Food Products 'Company, the bankrupt above
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named, made, executed and delivered to Bank of

America National Trust and Savings Association

at its branch office at Riverside, California, a cer-

tain purported chattel mortgage covering eleven

motor vehicles then owned by the said bankrupt as

follows

:

Make Type Engine No. License No.

1933 Ford 8 Panel Truck BB18-362446 D2442

1936 International Flatbed A Truck HD3-35177 D2456

1936 Chevrolet 6 Panel Del. Truck T128156 D2451

1936 Reo 6 Panel B Truck 14D1729 D2450

1928 Reo 6 Stake Truck C4461 D2448

1936 Ford 8 Stake Truck 2304677 D2447

1927 Reo 6 Stake Truck 12210A D2445

1928 Reo 6 Panel Truck C11063 D2443

1934 Ford Panel Truck BB18-442924

1934 Ford Panel Delivery 1155722

Nash 8 Coupe XE3080

[33]

3. That the said chattel mortgage executed on or

about August 24, 1938, was not filed with the De-

partment of Motor Vehicles of the State of Cali-

fornia until on or about January 26, 1939; tliat

if called as a witness the Department of Motor Ve-

hicles, through its proper agents, would testify to

the same effect as is set forth in the letter of Febru-

ary 16, 1939, from said Department to Crules R.

Cheek, which said letter is trustee's Exhibit 1 in

this proceeding.

4. That on January 19, 1939, the Bank of Amer-

ica mailed nine pink slips and nine white slips,

covering nine of the motor vehicles mentioned in

said chattel mortgage, to the Department of Motor
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Vehicles at Sacramento, California. That on Janu-

ary 23, 1939, the said bank mailed the remaining

two pink slips, one white slip and one application

for duplicate white slip, covering- the remaining

motor vehicles, to said Department at Sacramento;

and that on January 24th, 1939, said bank mailed

certified copy of said chattel mortgage to said De-

partment at Sacramento. That on January 24th,

1939, said Department returned to said bank, the

pink slip covering Ford, Engine No. BB18-442924,

for correction ; that on or about January 26th, 1939,

said pink slip, corrected as requested, was returned

to said Department.

5. That only one of the motor vehicles described

in the said chattel mortgage actually came into

the possession of the trustee, that being one 1936

Internation stake truck, engine No. HD3-35177.

6. That on August 24, 1938, the bankrupt was in-

debted to numerous creditors who are still creditors

of this estate and whose claims have not been paid

and that during the period from August 24, 1938,

to January 26, 1939, the bankrupt became indebted

to numerous creditors who are still creditors of this

estate and whose claims have not been paid ; that the

assets of this bankrupt [34] estate are insufficient

to pay creditors in full.

7. That the minute book of the meetings of the

Board of Directors of said Whitehead Food Prod-

ucts Co., a corporation, discloses a resolution by

the Board of Directors authorizing the officers who
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signed said chattel mortgage and promissory note

to execute the same on behalf of the corporation.

The stipulation of facts was made and filed, sub-

ject to the objection by the attorney for respondent

creditor that the bankruptcy court was without jur-

isdiction for the reason that the property was not

in the possession of the bankrupt or the trustee,

with the exception of the International Truck, and

that the stipulation of facts is likewise incompetent

and immaterial as to the vehicles, other than the

International Truck ; that the respondent also made

objection to all evidence other than that referring

to the International Truck upon the ground that

the court was without jurisdiction for the reason

that the property was not in the possession of the

bankrupt or the trustee, except as to the Interna-

tional Truck.

JONAS E. KILLIAN,

being duly sworn, was called as a witness on behalf

of the creditor and testified in substance as follows

:

That he is vice president and manager of the

Riverside Branch of Bank of America National

Trust and Savings Association; that on August 24,

1938, he negotiated a loan of $2200.00 to Whitehead

Food Products Company with Hiram P. Whitehead

its president ; that on August 24th, 1938, he received

from Hiram P. Whitehead a promissory note and

chattel mortgage executed by Whitehead Food Prod-
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(Testimony of Jonas E. Killian.)

nets Company, a copy of which chattel mortgage

is hereunto attached marked '^ Respondent's Exhibit

C "
; [35] and that on the same day Hiram P. White-

head delivered the ownership or pink slips evi-

dencing ownership of eleven motor vehicles men-

tioned in the chattel mortgage; and that the wit-

ness Killian told Hiram P. Whitehead that it was

necessary to send in the registration or white slips

with the pink slips and chattel mortgage to the

Motor Vehicle Department for filing, and that

Hiram P. Whitehead said that the white or regis-

tration slips were in the vehicles which were scat-

tered at Imperial County, Bear Valley and River-

side, but that he would deliver them ; and that about

two weeks later the white slips had not been de-

livered and the witness Killian again asked Hiram
P. Whitehead for the white or registration slips and

said Hiram P. Whitehead said that he would bring

them in but did not do so; and that the witness

Killian again and later asked Hiram P. Whitehead

for the white slips and Hiram P. Whitehead again

said that he would attend to the matter; and that

the white slips or registration certificates were

finally received by the witness in January, 1939, and

the chattel mortgage, pink slips and white slips

were forwarded within a few days to the Motor

Vehicle Department for filing. The witness Killian

further testified that on January 26th, 1939, the

mortgagee obtained possession of all the vehicles,

excepting the International flatbed truck.
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(Testimony of Jonas E. Killian.)

On
Cross Examination

the witness Killian stated that he could not say

whether the mortgagee obtained possession of the

white slips before obtaining possession of the trucks

and was not sure whether the white slips were in

the trucks when the drivers brought them to the

mortgagee.

On
Redirect Examination

the witness Killian stated that he thought the mort-

gagee obtained the white slips a little before Janu-

ary 19th or 20th, 1939, or '' somewhere in there";

and after reference to a memorandum, testified that

on January 19, [36] 1939, the white slips were sent

to the Motor Vehicle Department.

On
Recross Examination

the witness Killian testified that the mortgagee ob-

tained possession of the trucks on January 26th,

1939; and that the white slips had been sent to the

Motor Vehicle Department on January 19th, 1939,

and that he believed Hiram P. Whitehead brought

in the white slips to the bank.

That the payment endorsements appearing on the

note. Exhibit ''B", beginning with the date, Febru-

ary 2, 1939, are the amounts received as payments

on account of the purchase price of the trucks on a

sale made by the bank after taking possession of the

trucks from the bankrupt.
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(Testimony of Jonas E. Killian.)

The following instruments are submitted here-

with:

1. Petition for order to show cause.

2. Order to show cause.

3. Stipulation for continuance.

4. Order on order to show cause.

5. Petition to review.

6. Stipulation of facts.

7. Respondent's Exhibit A—copy of resolution

of authorization.

8. Respondent's Exhibit B—copy of note.

9. Respondent's Exhibit C—chattel mortgage.

10. Trustee's Exhibit 1—Letter Motor Vehicle
Department.

11. Briefs of trustee and respondent.

Dated: June 10th, 1939.

Respectfully submitted,

ALBERT H. FORD
Referee in Bankruptcy [37]

Approved as to form and substance

:

CRAIG & WELLER and
GEORGE GARDNER

By CRAIG & WELLER
THOMAS S. TOBIN

Attorneys for Trustee

EDMUND NELSON
HUGO A. STEINMEYER

Attorneys for Bank of America
National Trust and Savings

Association

[Endorsed] : Filed May 23, 1939. Albert H. Ford,

Referee in Bankruptcy.

[Endorsed] : Filed Aug. 2, 1939. [38]
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In the District Court of the United States

Southern District of California

Central Division

No. 33542-H. Bkcy.

In the Matter of

WHITEHEAD FOOD PRODUCTS CO.,

Bankrupt.

MEMORANDUM OF ORDER.

Cosgrave, District Judge.

The petition for review of the order of the

Referee is denied, and such order is confirmed.

January 9, 1940.

[Endorsed] : Filed January 9, 1940. [39]

In the District Court of the United States for the

Southern District of California, Central Division

In Bankruptcy No. 33542-H

In the Matter of

WHITEHEAD FOOD PRODUCTS
COMPANY,

Bankrupt.

ORDER DENYING PETITION OF BANK OF
AMERICA FOR REVIEW OF REFEREE'S
ORDER

The Bank of America National Trust & Savings

Association having filed its petition for review of
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an order of Albert H. Ford, Esq., Referee in Bank-

ruptcy, made and entered on May 15, 1939, decree-

ing a chattel mortgage held by it on certain motor

vehicles belonging to the bankrupt to be null and

void, and said petition for review having been

brought on for hearing on November 27, 1939, at

the hour of 10 o'clock A.M., and the Bank of

America National Trust & Savings Association ap-

pearing by their Attorneys Ednmnd Nelson and

Hugo A. Steinmeyer, and the Trustee appearing

by his Attorneys Messrs. Craig & Weller, Thomas

S. Tobin of counsel, and said matter having been

argued and briefs having been filed therein and

the Court being fully advised in the premises;

Now, on motion of Messrs. Craig & Weller, Attor-

neys for the Trustee ; it is

Ordered that the Findings of Fact and Conclu-

sions of Law, and the Order of the Referee made

and entered on May 15, 1939, be and they hereby

are approved and confirmed, and the petition of the

Bank of America for review is hereby denied.

Done at Los Angeles in the Southern District of

California, this 11th day of January, 1940.

GEORGE COSGRAVE
United States District Judge

Approved as to form.

EDMUND NELSON
HUGO A. STEINMEYER

Attys. for Bank of America

[Endorsed] : Filed Jan. 11, 1940. [40]
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[Title of District Court and Cause.]

NOTICE OF APPEAL
To Paul W. Sampsell, Trustee in Bankruptcy of

the above named bankrupt, and to Craig &
A¥eller and Oeorge Gardner, his Attorneys:

Notice is hereby given that Bank of America

National Trust & Savings Association, a national

banking association, hereby appeals to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit from that certain order of the above entitled

court dated January 10, 1940; and also from that

certain order of said court dated January 10, 1940;

both denying the petition for review of the said

Bank of America National Trust & Savings Asso-

ciation and confirming the order of the Referee

made on or about May 15, 1939, adjudging a cer-

tain chattel mortgage of certain motor vehicles to

secure an indebtedness of $2200.00 made by the

bankrupt to the said Bank of America National

Trust & Savings Association to be void and of no

force and effect.

Dated this 6th day of February, 1940.

BANK OF AMERICA NATIONAL
TRUST & SAVINGS ASSOCIA-
TION

By A. J. ROBILLARD
Assistant Secretary
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LOUIS FERRARI
EDMUND NELSON
G. L. BERREY
HUGO A. STEINMEYER

Attorneys for Bank of America

National Trust & Savings Asso-

ciation

Copy mailed Feb. 9, 1940 to Craig & Weller and

George Gardner, Attorneys for Appellee. E. L. S.

[Endorsed] : Filed Feb. 7, 1940. [41]

Fidelity and Deposit Company

of Maryland

Baltimore

4392998

[Title of District Court and Cause.]

UNDERTAKING FOR COSTS ON APPEAL
Eaiow All Men by These Presents; that Fidelity

and Deposit Company of Maryland, a corporation,

organized and existing under the laws of the State

of Maryland, and duly licensed to transact business

in the State of California, is held and firmly bound

unto Paul W. Sampsell, Trustee in the above en-

titled case, in the penal sum of Two hundred fifty

and no/100 ($250.00) Dollars, to be paid to said

Trustee, his successors, assigns or legal representa-

tives, for which payment well and truly to be made,

the Fidelity and Dejjosit Company of Maryland
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binds itself, its successors and assigns, firmly by

these presents.

The condition of the above obligation is such, that

whereas, Bank of America National Trust & Sav-

ings Association, a national banking association.

Appellant, is about to take an appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit to reverse the order made by the United States

District Court, Southern District of California,

Central Division, on January 9th, 1940, also the

order made on January 10th, 1940, both denying

the petition for review of Bank of America Na-

tional Trust & Savings Association and confirming

the order of the Referee made on or about May
15th, 1939, declaring void a certain chattel mort-

gage made by the Bankrupt to the said Bank of

America National Trust & Savings Association.

Now, therefore, if the above named Appellant

shall prosecute said appeal to effect and answer

all costs which may be adjudged against it if the

appeal is dismissed, or the judgment affirmed, or

such costs as the Appellate Court may award if the

judgment is modified, then this obligation shall be

void; otherwise to remain in full force and effect.

It is hereby agreed by the Surety that in case of

default or contumacy on the part of the Principal

or Surety, the Court may, upon notice to them of

not less than ten days, proceed summarily and ren-

der judgment against them, or either of them, in
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accordance with their obligation and award execu-

tion thereon.

Signed, sealed and dated this 6th day of Febru-

ary, 1940.

FIDELITY AND DEPOSIT
COMPANY OF MARYLAND

By W. H. CANTWELL
Attorney in Fact

Attest: THERESA FITZGIBBONS
Agent

State of California,

County of Los Angeles—ss.

On this 6th day of February, 1940, before me,

S. M. Smith, a Notary Public, in and for the said

County of Los Angeles, State of California, residing

therein, duly commissioned and sworn, personally

appeared W. H. Cantwell known to me to be the

Agent of the Fidelity and Deposit Company of

Maryland, the corporation that executed the within

instrument, and acknowledged to me that they sub-

scribed the name of the Fidelity and Deposit Com-

pany of Maryland thereto and their own names as

Attorney-in-Fact and Agent, respectively.

[Notarial Seal] S. M. SMITH
Notary Public in and for the County of Los Angeles,

State of California.

My Commission expires Feb. 18, 1942. [44]
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Examined and recommended for approval as pro-

vided in Rule 13.

G. L. BERREY
Attorney

Approved

:

GEO. COSGRAVE
U. S. District Judge

[Endorsed] : Filed Feb. 7, 1940. [43]

[Title of District Court and Cause.]

APPELLANT'S DESIGNATION OF CON-
TENTS OF RECORD ON APPEAL

Comes now the appellant, Bank of America Na-

tional Trust & Savings Association, and designates

the following portions of the record, proceedings,

and evidence to be contained in the record on

appeal

:

1. Petition for Adjudication of Bankruptcy.

2. Order of Adjudication of Bankruptcy.

3. Proof of Unsecured Debt of Bank of America

National Trust & Savings Association.

4. Petition for Order to Show Cause on Bank
of America National Trust & Savings Asso-

cition.

5. Order to Show Cause.

6. Stipulation for continuance dated March 16,

1939.

7. Stipulation of Facts dated March 25, 1939.



vs. Paul W. Sampsell 63

8. Order on Order to Show Cause, dated May
15, 1939.

9. Petition to Review.

10. Respondent's Exhibits A, B, & C.

Trustee's Exhibit 1.

11. Referee's Certificate on Petition for Review.

12. Appellant designates the siunmary of evi-

dence contained in Trustee's Certificate with

the exhibits therein referred to [45] as the

Appellant's summary of the evidence on this

appeal. (Note: Appellee herein is in posses-

sion of copies of said Referee's Certificate).

13. This (Appellant's) Designation of Record.

Dated this 16th day of February, 1940.

LOUIS FERRARI
EDMUND NELSON
G. L. BERREY
HUGO A. STEINMEYER

Attorneys for Bank of America National

Trust & Savings Association, Appellant.

Service of foregoing, and copy thereof, acknowl-

edged this 16th day of February, 1940.

CRAIG & WELLER and

GEORGE GARDNER
By JAS. P. KELEHER

Attorneys for Paul W. Sampsell,

Trustee, Appellee herein.

[Endorsed] : Filed Feb. 16, 1940. [46]
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[Title of District Court and Cause.]

APPELLANT'S ADDITIONAL DESIGNATION
OF RECORD ON APPEAL

In addition to the matters heretofore designated

appellant designates the following matters to be

contained in the record on appeal

:

1. The order approving the undertaking on ap-

appeal.

2. This additional designation of record.

3. Memorandiun dated January 9, 1940, confirm-

ing the Order of the Referee on the Order to

Show Cause.

4. Order dated on or about January 10, 1940, de-

nying the petition of Bank of America Na-

tional Trust & Savings Association for review

of Referee's Order.

Dated this 21st day of February, 1940.

LOUIS FERRARI
EDMUND NELSON
G. L. BERREY
HUGO A. STEINMEYER

Attorneys for Appellant.

[Endorsed] : Filed Feb. 21, 1940. [48]

[Title of District Court and Cause.]

CLERK'S CERTIFICATE

I, R. S. Zimmerman, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify the foregoing pages,
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numbered from 1 to 49, inclusive, contain full, true

and correct copies of Debtor's Petition; Order of

Adjudication; Petition for Order to Show Cause

against Bank of America; Order to Show Cause on

Bank of America; Proof of Unsecured Debt and

Stipulation; Stipulation for Continuance; Stipula-

tion of Facts; Respondent's Exhibits; Trustee's

Exhibit ; Order of Referee on Order to Show Cause

against Bank of America; Petition for Review;

Referee's Certificate on Review; Memorandum of

Order ; Order Denying Petition of Bank of America

for Review of Referee's Order; Notice of Appeal;

Bond for Costs on Appeal ; Designation of Contents

of Record on Appeal and Additional Designation of

Record on Appeal, constitute the record on Appeal

to the United States Circuit Court of Api)eals for

the Ninth Circuit.

I do further certify that the fees of the Clerk for

comparing, correcting and certifying the foregoing

record amount to $8.60, and that said amount has

been paid me by the Appellant herein.

Witness my hand and the Seal of the District

Court of the United States for the Southern Dis-

trict of California, this 12th day of March, A. D.

1940.

[Seal] R. S. ZIMMERMAN,
Clerk

By EDMUND L. SMITH,
Deputy Clerk
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[Endorsed]: No. 9472. United States Circuit

Court of Appeals for the Ninth Circuit. Bank of

America National Trust and Savings Association,

a national banking association, Appellant, vs. Paul

W. Sampsell, Trustee in Bankruptcy in the estate

of Whitehead Food Products Co., Inc., Appellee.

Transcript of Record. Upon Appeal from the Dis-

trict Court of the United States for the Southern

District of California, Central Division.

Filed, March 13, 1940.

PAUL P. O'BRIEN
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

In the United States Circuit Court of Appeals

for the Ninth Circuit

In Bankruptcy No. 9472

In the Matter of

WHITEHEAD FOOD PRODUCTS CO.,

INC.,

Bankrupt.

STATEMENT OF POINTS UPON WHICH
APPELLANT WILL RELY AND DESIG-
NATION OF RECORD

The appellant hereby designates the following

points upon which it will rely on appeal

:

1. The order of the District Judge confirm-

ing the order of the Referee that the chattel
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mortgage of motor vehicles was void as against

the Trustee because not promptly recorded is

erroneous, it appearing from the evidence that

the mortgage was recorded prior to the filing of

the petition in bankruptcy and the effect of

said mortgage being governed by Sections 195,

196, 197, and 198 of the Motor Vehicle Code of

the State of California, which provide that such

mortgage shall not be valid as to creditors and

subsequent purchasers until deposited with the

Motor Vehicle Department and is not governed

by other statutes of California pertaining to

chattel mortgages of other classes of property.

2. The order of the District Judge was erro-

neous for the reason that the Referee was with-

out jurisdiction on summary proceedings to try

the validity of the chattel mortgage as to all the

motor vehicles except the International Truck,

because the Trustee was not in possession and

never came into possession of the property and

the appellant herein, respondent on the order

to show cause, duly objected to the proceedings

on the order to show cause.

Appellant designates the following portions of

the record which appellant thinks necessary for the

consideration of this appeal:

1. Petition for Adjudication of Bankruptcy.

2. Order of Adjudication of Bankruptcy.

3. Proof of Unsecured Debt of Bank of
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America National Trust & Savings Association.

4. Petition for Order to Show Cause on

Bank of America National Trust & Savings

Association.

5. Order to Show Cause.

6. Stipulation for continuance dated March

16, 1939.

7. Stipulation of Facts dated March 25,

1939.

8. Order on Order to Show Cause, dated

May 15, 1939.

9. Petition to Review.

10. Respondent's Exhibits A, B, & C. Trus-

tee's Exhibit 1.

11. Referee's Certificate on Petition for Re-

view.

12. Memorandum dated January 9, 1940,

confirming the Order of the Referee on the

Order to Show Cause.

13. Order dated on or about January 10,

1940, denying the petition of Bank of America

National Trust & Savings Association for re-

view of the Referee's Order.

14. Appellant designates the summary of

evidence contained in Trustee's Certificate with

the exhibits therein referred to as the Appel-

lant's summary of the evidence on this appeal.

(Note : Appellee herein is in possession of copies

of said Referee's Certificate).

15. This (Appellant's) Designation of Rec-

ord.
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16. Order approving undertaking on appeal.

17. Appellant's designation of record.

18. Appellant's Additional Designation of

Record.

19. Statement of Points upon which appel-

lant will rely and designation of record entitled

in the Circuit Court of Appeals.

Dated this 21st day of February, 1940.

LOUIS FERRARI
EDMUND NELSON
G. L. BERREY
HUGO A. STEINMEYER

Attorneys for Appellant, Bank of America

National Trust & Savings Association

Received copy of the within Statement and Des-

ignation this 21st day of February, 1940.

CRAIG & WELLER
Attorneys for Trustee

[Endorsed] : Piled Feb. 21, 1940. R. S. Zimmer-

man, Clerk.

[Endorsed]: Filed March 13, 1940. Paul P.

O'Brien, Clerk.

[Title of Circuit Court of Appeals and Cause.]

STIPULATION RE RECORD ON APPEAL

It is hereby stipulated that the summary of evi-

dence in the Referee's Certificate on Review may

be used upon this appeal as the evidence and pro-
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ceedings of the trial and that this stipulation may
be included in the printed record.

Dated this 4th day of March, 1940.

CRAIG & WELLER and

GEORGE GARDNER
By THOMAS S. TOBIN

Attorneys for Appellee

LOUIS FERRARI
EDMUND NELSON
G. L. BERREY
HUGO A. STEINMEYER

Attorneys for Appellant

[Endorsed]: Filed Mar. 13, 1940. Paul P.

O'Brien, Clerk.
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No. 9472

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Bank of America National Trust and Savings As-

sociation, a national banking association,

Appellant,

vs.

Paul W. Sampsell, Trustee in Bankruptcy of the estate

of Whitehead Food Products Co., Inc.,

Appellee.

APPELLANT'S OPENING BRIEF.

Statement of Jurisdiction.

This is an appeal under Section 24 of the Bankruptcy

Act. The appeal was taken by notice filed in the District

Court, the amount involved being more than $500.00, and

there being involved also a question of whether the Re-

feree had jurisdiction to determine the issues involved on

an order to show cause.

In August, 1938, the appellant lent $2200.00 to the

bankrupt on a promissory note secured by a chattel mort-

gage of eleven automobiles. [Tr. pp. 27, 49-50.] The

chattel mortgage was not recorded until January 26, 1939.

|Tr. p. 50.] The petition in bankruptcy was filed Febru-

ary 1, 1939, and the adjudication was made the same day.
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[Tr. pp. 4, 5.] At that time there was owed on the

mortgage the sum of $1616.74. [Tr. p. 26.] On January

26, 1939, the petitioner obtained possession of all the

vehicles excepting the International truck. [Tr. p. 53.]

The automobiles were thereafter sold by the petitioner, the

amount realized being $1197.09. [Tr. pp. 26, 54.] On
March 9, 1939, the Referee made an order to show cause

on the appellant why it should not be adjudged and de-

creed that the chattel mortgage was void. [Tr. p. 11.]

On May 15, 1939, the Referee made his order adjudging

the chattel mortgage to be void as to all the trucks and

holding that the International truck which came into pos-

session of Trustee was held by the Trustee as property of

the bankrupt estate, free and clear of any lien of the mort-

gage. [Tr. p. 39.] On May 22>, 1939, appellant peti-

tioned for a review of the Referee's order. [Tr. p. 43.]

On January 11, 1940, petition for review was denied by

the District Judge. [Tr. p. 56.] On February 6, 1940,

notice of appeal was filed. [Tr. p. 58.] On February

7, 1940, the undertaking for costs on appeal was filed and

approved by the District Judge. [Tr. pp. 59, ct seq.'\

Statement of the Case and Questions Involved.

The foregoing statement of facts showing the juris-

diction we deem sufficient statement of the case for the

purposes of this appeal. The question involved is, under

the California statutes and particularly the provisions of

the Motor Vehicle Code, is delay in recording a chattel

mortgage of motor vehicles with the Motor Vehicle De-

partment fatal to its validity as against a trustee in bank-

ruptcy where the chattel mortgage was recorded prior to

the filing of the petition in bankruptcy ?
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ARGUMENT.

(a) In order that there may be no confusion as to our

position it is conceded for the purposes of this argument

that the rule as to chattel mortgages generally is that

failure to record promptly makes the mortgage void as to

creditors. It is also conceded that if the mortgage is not

recorded immediately subsequent recording cannot estab-

lish its validity. These principles are established by such

cases as

Rugglcs v. Canncdy, 127 Cal. 290, 53 Pac. 911
;

Hopper V. Kcyes, 152 Cal. 488, 92 Pac. 1017;

Swift V. Higg'ms, 72 Fed. 791.

But the Vehicle Code of the State of California has

enacted a different rule zvith respect to chattel mortgages

of automobiles and as to such property the failure to file

the mortgage immediately does not make it void.

The Vehicle Code does not require the deposit of a

copy of the mortgage with the Department of Motor

Vehicles at any particular time, but merely provides that

it shall not be valid as to creditors and subsequent pur-

chasers until filed or deposited. So far as there is any

authority on the question involved in this appeal it is

definitely in favor of the appellant and against the con-

tentions of the appellee.

In re Wiegand, 27 Fed. Supp. 725, (D. C. S. D.

Cal. 6-1-39).

In that case facts were substantially identical with those

presented by this appeal. Judge Yankwich held that under

the

California Motor Vehicle Code, Sections 195 to

198,

delay in recordation did not avoid the mortgage.
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As the statute will be referred to repeatedly throughout

the argument we will set out its provisions at length:

Chapter 3, Division III of the Vehicle Code of California

(Stat. 1935, p. 93, 118), being sections 195 to 198, in-

clusive, of the Vehicle Code, provides as follows:

"195. Application for Chattel Mortgage. No
Chattel Mortgage on any vehicle registered hereunder

irrespective of whether such registration was affected

prior or subsequent to the execution of such mort-

gage, is valid as against creditors or subsequent pur-

chasers or encumbrancers until the mortgagee or his

successor or assignee has deposited with the depart-

ment, at its office in Sacramento, a copy of said

mortgage with an attached certificate of a notary

public stating that the same is a true and correct copy

of the original accompanied by a properly endorsed

certificate of ownership to the vehicle described in

said mortgage if said vehicle is then registered here-

under, or if said vehicle is not so registered, by an

application in usual form for an original registration,

together with an application for registration as legal

owner, and upon payment of the fees as provided in

this code.

"196. Registration Effective to Give Notice.

When the chattel mortgagee, his successor or as-

signee, has deposited with the department a copy of

the chattel mortgage as provided in section 195 here-

of, such deposit constitutes constructive notice of said

mortgage and its contents to creditors and subsequent

purchasers and encumbrancers but such mortgaged

vehicle shall be subject to a lien as provided in Divi-

sion III hereof.

"197. Registration as Legal Owner. Upon the

deposit of any such chattel mortgage and application
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for registration and upon the payment of the fees as

provided in this code, the department shall register the

mortgagee, his successor or assignee as legal owner

in the manner provided for the registration of motor

vehicles under the provisions of this act.

''198. Exclusive Method of Giving Notice. The

method provided in this chapter for giving construc-

tive notice of a chattel mortgage on a vehicle regis-

tered hereunder is exclusive and any such chattel

mortgage is excepted from the provisions of sections

2959, 2965 and 2966 of the Civil Code and those pro-

visions of section 2957 of said code which relate to

the recording of mortgages on personal property."

The language of section 195 is too clear to admit of

doubt. The provision is that the mortgage is invalid as to

creditors and subsequent purchasers ''until the mortgagee

. . . has deposited ... a copy of said mortgage

, . .
," In other words, if the mortgage is not valid

until a copy has been deposited with the Department of

Motor Vehicles the necessary implication is that when the

mortgage has been deposited it is valid and enforceable

against creditors and subsequent purchasers or encum-

brancers, and such is the direct holding of

In re Wicgand, supra.

In this case the mortgage was deposited before the filing

of the petition in bankruptcy. At that time, therefore, the

mortgage constituted a valid and enforceable lien on the

automobiles in question.



B. The Provisions of Section 2957 of the Civil Code

Do Not Apply to a Mortgage of a Motor Vehicle.

In the case of

In re Wlegand, supra,

the district court noticed the argument based on section

2957, and other sections of the Cahfornia Civil Code

applying to mortgages generally, and definitely held that

the Motor Vehicle Act supercedes these enactments with

respect to chattel mortgages of motor vehicles.

A mortgage on a motor vehicle is specifically excepted

from the requirements of section 2957 of the Civil Code

by the provisions of section 198 of the Vehicle Code which

says that "a chattel mortgage upon a vehicle registered

under the Vehicle Act is excepted from those provisions

of section 2957 of the Civil Code which relate to the re-

cording of mortgages on personal property."

Section 2957 does not by its terms require immediate

recordation; that requirement is the result of the inter-

pretation by the Supreme Court of this state. It is for

that reason that mortgages on vehicles are specifically ex-

cepted from the provisions of section 2957 and there is no

requirement of the Vehicle Code that a mortgage is void

unless it is recorded but only that it is invalid as to certain

persons until recorded.

Besides, the language of section 195 of the Vehicle Act

is radically different from section 2957 of the Civil Code.

Within the meaning of the language of section 2957 it is

settled that prompt recording is necessary, but the Legis-

lature has deliberately adopted a dififerent rule and policy

with respect to chattel mortgages of automobiles and that

policy is expressed in the sections of the Motor Vehicle

Code above quoted.
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After setting out in full section 198 of the Motor Ve-

hicle Code as amended in 1935, Judge Yankwich in the

case of In re Wiegand, supra, said (p. 728) :

"The only California case which seems to have

arisen since this amendment became law is Chelhar v.

Acme Garage, 1936, 18 Cal. App. Supp. (2d) 775,

61 P. (2d) 1232. Therein the Court, in speaking of

the effect of this section, says: 'But under section

45^ of the Vehicle Act of 1923, as amended, the

provision of section 2957, C. C, in relation to record-

ing did not apply to mortgages of motor vehicles.'

Chelhar v. Acme Garage, supra, page 1233.

"The Appellate Department of the Superior Court

of California is a court of last resort. Its determina-

tion of matters, on appeals coming to it from the

various Municipal and Justice Courts, is final. No
appeal lies to either the District Courts of Appeals or

to the Supreme Court of California. (Citing au-

thority. )

"In fact, the Appellate Department is known at the

Bar as 'the little Supreme Court', as to matters

within its jurisdiction. Unless its decisions, there-

fore, should conflict with those of the District Courts

of Appeal or the Supreme Court of California, they

are binding on all.

"The opinion of the Appellate Department of the

Superior Court in the case just cited, involving the

interpretation of a state statute, would have been

binding on us, even before Erie R. Co. v. Tompkins,

1938, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188,

114 A. L. R. 1487.

"I fail to see how it can be disregarded. More, it

should not be disregarded, because it gives effect to

what is the plain language of the statute.
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"The previous decisions, arising before the method

of registration with the Motor Vehicle Department

zuas declared exclusive, were grounded on the propo-

sition that, there being no conflict between the re-

quirements, an intention to except chattel mortgages

on motor vehicles from the general code provisions

relating to the recording of all chattel mortgages will

not be inferred.

"But when the Legislature, by unequivocal lan-

guage, says that it intends to except chattel mortgages

on vehicles from the general recording requirements

of other chattel mortgages and to provide for a dif-

ferent and exclusive method for their registration, it

would be almost presumptuous on the part of courts

to decline to give effect to such clearly expressed in-

tent.

"So doing, the question remains whether the delay

in registering rendered the chattel mortgage invalid.

"Courts of California have held that the non-com-

pliance with Section 2957 of the California Civil

Code, either by failure to record or long delay in

recording, renders the mortgage invalid as against

lien creditors. (Citing authority.) The trustee in

bankruptcy is such lien creditor, as of the date of the

filing of the petition. (Citing authority.) But the

wording of Section 195 of the Vehicle Code is dif-

ferent from the wording of Section 2957 of the

Civil Code.

"The latter declares certain mortgages void 'unless'

they comply with certain conditions. The former

declares mortgages on motor vehicles not valid 'untir

certain conditions are fulfilled.

"While, in insurance contracts and other like in-

struments {White V. Home Mutual Ins. Co., 1900,

128 Cal. 131, 60 P. 666), the words are sometimes
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made synonymous by the context, their meaning is

quite distinct when found in instruments relating to

title or in legislative enactments.

"The word 'unless' means 'except, if not; upon

any less condition (than that) or in any other case

(than that)'. 'Unless' implies a condition, the non-

happening of which prevents a right from arising.

Griffith V. Cedar Creek Oil & Gas Co., 1932, 91

Mont. 553, 8 P. 2d, 1071; Graham v. Wichita Ter-

minal Elevator Co., 1924, 115 Kan. 143, 222 P. 89;

State V. Timmerari, 1921, 96 N. J. L. 442, 115 A.

394; /// re Smith's Estate, 1901, 131 Cal. 433, 63 P.

729, 82 Am. St. Rep. 358; People v. Millsap, 1927,

85 Cal. App. 72>2, 260 P. 378, 383.

''
'UfitiV means 'during the whole time before; up

to the time of, (an action, occurrence, etc.), imply-

ing cessation or reversal at that time.'

"As said in State ex rel. Rozve v. Kchoe, 1914, 49

Mont. 582, 144 P. 162, 164:

" 'Until' is a word of limitation, used ordinarily to

restrict that which precedes to what immediately

follows it. Its office is to fix some point of time or

some event upon the arrival or occurrence of zvhich

what precedes will cease to exist.'

" 'The word "until" is a restrictive word, and is of

limitation, in its ordinary and usual sense.' Marcellus

V. Wright, 1921, 61 Mont. 274, 202 P. 381, 384.

"Another definition is given in Bud Hoard Co. v.

F. Berg & Co., 1929, 137 Okl. 16, 278 P. 273, 274:

'The word "until" is a word of limitation, and pre-

supposes that, when the condition following such

word shall become operative, the precedent condition

or status shall fall.' (And see 66 Corpus Juris, 60.)
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" 'Unless' implies a condition, without the occur-

rence of which a right does not come into being.

'' 'Until' is a limitation of time, during which

period a right cannot come into being.

"When that period is ended, the right may come

into being. See Maginn v. Lancaster, 1903. 100 Alo.

App. 116, 7^ S. W. 368, 372.

"The use of these two descriptive words calls for

a different interpretation of the eft'ect of non-com-

pliance with the two statutes.

"Section 2957 of the Civil Code means: A chattel

mortgage is inz'alid if not recorded. Section 195 of

the Vehicle Code means : A mortgage on a motor

vehicle is not valid until recorded.

"Therefore, the cases which penalize, without grace,

the failure to record or delay in recording, a chattel

mortgage, when the rights of a lienholder or a trus-

tee in bankruptcy have intervened, can have no appli-

cation to a failure to record zuhich zuas remedied long

before the lien of the trustee in bankruptcy accrued.

"Granting, therefore, that the mortgage here was

not valid as against a lienholder until registered with

the IMotor \'ehicle Department, its registration on

July 7, 1938, made it a valid and subsisting obligation,

and carried constructive notice to all.

"As any rights which the trustee might have as a

lienholder did not accrue until December 12, 1938, the

title of the mortgagee is immune from challenge.

"The order of the Referee dated Alarch 1, 1939,

is, therefore, reversed with direction to order the

trustee to return the property to the claimant." (Em-
phasis throughout is the District Court's.)
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Section 3440 of the Civil Code Has No Application to

the Facts of This Case.

In the District Court the appellee contended that the

mortgage is void by reason of the failure to comply with

the provisions of section 3440 of the Civil Code. At the

very outset we must emphasize that section 3440 of the

Civil Code has no bearing whatever upon the issues in

this case. Section 3440 consists of two parts, the first

dealing w^ith transfers of personal property, other than

by way of mortgage and requiring an immediate and con-

tinued change of possession, the second portion, being

commonly referred to as the Bulk Sales Act, requiring a

notice of intention to sell a stock in trade in bulk or to

mortgage the fixtures or store equipment of a retail or

wholesale merchant.

The first porti(jn of section 3440 relating to transfers

of personal property specifically exempts mortgages. The

statute says

:

"Every transfer of personal property . . . and

every lien thereon, other than a mortgage, ... is

conclusively presumed of . . . if not accompanied

by an immediate delivery and followed by an actual

and continued change of possession . . . to be

fraudulent and therefore void."

There is clearly no basis for the application of this

portion of section 3440 to the facts of this case. A mort-

gage is specifically excepted from the transfers requiring

an immediate change of possession.

The second portion of section 3440. or the Bulk Sales

Act, is likewise not applicable to the facts of this case.

The automobile truck involved in this case was not a

portion of the bankrupt's stock in trade nor could it by
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any stretch of the imagination be considered as part of the

fixtures or store equipment of a retail or wholesale mer-

chant. As far as we know no contention has been made

by the trustee that a notice of intention to mortgage, re-

quired by the Bulk Sales portion of section 3440, was

necessary in this case.

To Uphold the Validity of the Chattel Mortgage in

This Case Will Not Defraud Any Creditor, But on

the Contrary to Defeat the Mortgage Would Be to

Permit the Bankrupt's Estate to Work a Fraud
Upon the Mortgagee.

The trustee argued below that to sustain the validity of

the mortgage in this case would perpetrate a fraud upon

the creditors of the bankrupt. This contention is clearly

not justified by the evidence. Although it was stipulated

that some of the creditors of the bankrupt became such

after the execution of the mortgage there was no showing

that any creditor relied upon the ownership of the truck

involved in these proceedings in extending credit to the

bankrupt or made any inquiry of the Department of Motor

Vehicles to determine whether or not any mortgage had

been executed by the bankrupt.

Another sacred cow which has led trustees in bank-

ruptcy to fertile and profitable pastures is the time worn

argument that the law abhors secret liens and that persons

extending credit have the right to believe that anything

they see in the possession of the person to whom they

extend credit belongs to him and will be available for the

payment of his debts. It is common knowledge that at

least seventy-five per cent of all automobiles on the high-

ways are subject to a conditional sales contract or mort-

gage. No person of any business sense could assume that



—13—

because a man is driving an automobile he owns it free

of any lien or encumbrance.

Furthermore, the general trend of the law is to recog-

nize modern needs for commercial financing and to elimi-

nate outmoded restrictions upon the free flow of credit.

It is significant in this connection to note that although

some states have required the recording of conditional

sales contracts on personal property the Legislature in this

state has never seen fit to impose such a restriction. The

Uniform Trust Receipts Act (Civil Code Sections 3012 to

3016.16) permits liens upon personal property by way of

trust receipts without notice of any specific lien being

required at any time. Such liens may even be made upon

a stock in trade of a merchant. (See In re Boswell, 96

Fed. (2d) 239.)

It is therefore clear that the legislative trend is to dis-

regard ancient abhorences of the law for secret liens and

to recognize that the free flow of credit which constitutes

the backbone of business relationships throughout the

world should not be restricted by burdensome technicali-

ties which from any practical standpoint are of no benefit

to creditors in any event.

In this case the mortgage was given to secure a present

loan of money to the bankrupt. The estate of the bank-

rupt was actually increased by the amount of the loan and

presumably creditors benefited thereby. The bankrupt was

permitted to continue to use and depreciate the value of

the security which was given for the indebtedness.
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Conclusion

We respectfully submit that for the reasons and upon

the statements and authorities hereinabove set forth the

order appealed from should be reversed.

Respectfully submitted,

Louis Ferrari,

Edmund Nelson,

Hugo A. Stein meyer,

G. L. Berrey,

Attorneys for Bank of America National Trust & Savings

Association.
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An examination of the appellant's opening brief cannot

fail to leave the impression that appellant is desperately

endeavoring to bloster up a flagrant type of secret lien

which it has been the policy of the courts and the legis-

lature of California for nearly a century to condemn.

The case at bar depicts a situation where a corporation,

in desperate financial circumstances, was obliged to bor-

row from the appellant Bank the sum of $2200.00 in the

month of August, 1938, and as security for the payment

of this sum, to give a chattel mortgage on a very substan-

tial portion of its assets, namely, the trucks used in the

conduct of its wholesale jobbing business. Manifestly,

the prompt recordation or filing of a chattel mortgage
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covering ten trucks and one coupe used in the operation

of the bankrupt's business, would cause any person deal-

ing with that corporation to hesitate to extend credit

knowing that the bankrupt was in such financial straits

that it had to mortgage its trucks to raise money. There-

fore, notwithstanding the fact that the chattel mortgage

was executed on August 24, 1938, and that it was within

the power of the appellant, Bank of America, to file at

any time, it was withheld from record until January 26,

1939, on which date the appellant in cooperation with the

bankrupt, obtained possession of all but one of the vehicles

and sold them.

The petition in bankruptcy was filed five days later on

February 1, 1939.

The Law.

Section 67-a of the Bankruptcy Act of 1898 as it existed

at the date of the execution of this mortgage on August

24, 1938 (11 U. S. C. A. §107-a), read as follows:

"Claims which for want of record or for other

reasons would not have been valid liens as against

the claims of the creditors of the bankrupt shall not

be liens against his estate."

Section 67-e of the Bankruptcy Act of 1898 as it ex-

isted at the date of the execution of this mortgage (11

U. S. C. A. §107-e), read in part as follows:

"* * * And all conveyances, transfers, or in-

cumbrances of his property made by a debtor at any
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time within four months prior to the filing of the

petition against him, and while insolvent, which are

held null and void as against the creditors of such

debtor by the laws of the State, Territory, or District

in which such property is situate, shall be deemed

null and void under this Act against the creditors of

such debtor if he be adjudged a bankrupt and such

property shall pass to the assignee and be by him

reclaimed and recovered for the benefit of the cred-

itors of the bankrupt. For the purpose of such re-

covery any court of bankruptcy as hereinbefore de-

fined, and any State court which would have had

jurisdiction if bankruptcy had not intervened, shall

have concurrent jurisdiction."

Section 3-b of the Bankruptcy Act of 1898, as it ex-

isted at the date of the execution of this mortgage (11

U. S. C A. §21-b), read:

"A petition may be filed against a person who is

insolvent and who has committed an act of bank-

ruptcy within four months after the commission of

such act. Such time shall not expire until four

months after (1) the date of the recording or reg-

istering of the transfer or assignment when the act

consists in having made a transfer of any of his

property with intent to hinder, delay, or defraud his

creditors or for the purpose of giving a preference

as hereinbefore provided, or a general assignment for

the benefit of his creditors, if by law such recording

or registering is required or permitted, or, if it is

not, from the date when the beneficiary takes no-

torious, exclusive, or continuous possession of the

property unless the petitioning creditors have received

actual notice of such transfer or assignment."



Section 60-b of the Bankruptcy Act of 1898 as it ex-

isted at the date of the fiHng of the petition ( 1 1 U. S. C, A.

§96-b) read as follows:

"If a bankrupt shall have * * * made a trans-

fer of any of his property, and if, at the time of the

transfer * * * or of the recording" or registering

of the transfer if by law recording or registering

thereof is required, and being within four months

before the filing of the petition in bankruptcy * * *

the bankrupt be insolvent and the * * * transfer

then operate as a preference, and the person receiving

it or to be benefited thereby, or his agent acting

therein, shall then have reasonable cause to believe

that the enforcement of such judgment or transfer

would effect a preference, it shall be voidable by the

trustee and he may recover the property, or its value

from such person."

After this mortgage was executed, but before the filing

of the petition in bankruptcy, the present Bankruptcy Act,

commonly known as the Chandler Act, went into effect on

September 22, 1938. In that Act, Section 70-a (11 U. S.

C. A. §110-a) reads as follows:

"The trustee of the estate of a bankrupt and his

successor or successors, if any, upon his or their

appointment and qualification, shall in turn be vested

by operation of law with the title of the bankrupt as

of the date of the filing of the petition in bankruptcy

* * * except in so far as it is to property which

is held to be exempt, to all * * * (4) property

transferred by him in fraud of his creditors; (5)

property, including rights of action, which prior to

the filing of the petition he could by any means have

transferred or which might have been levied upon
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and sold under judicial process against him, or other-

wise seized, impounded or sequestered."

.Section 70-c of the Bankruptcy Act, in so far as mate-

rial here, reads as follows:

"* * * The trustee, as to all property in the

possession or under the control of the bankrupt at

the date of bankruptcy or otherwise coming into the

possession of the bankruptcy court, shall be deemed

vested as of the date of bankruptcy with all the rights,

remedies, and powers of a creditor then holding a

lien thereon by legal or equitable proceedings, whether

or not such a creditor actually exists; and, as to all

other property, the trustee shall be deemed vested as

of the date of bankruptcy with all the rights, reme-

dies, and powers of a judgment creditor then holding

an execution duly returned unsatisfied, whether or

not such a creditor actually exists."

Section 70-e of the Bankruptcy Act (11 U. S. C. A.

§110-e. subdivision (1)), reads as follows:

"A transfer made or suffered or obligation incurred

by a debtor adjudged a bankrupt under this Act

which, under any Federal or State law applicable

thereto, is fraudulent as against or voidable for any

other reason by any creditor of the debtor, having a

claim provable under this Act, shall be null and void

as against the trustee of such debtor.

(2) All property of the debtor affected by any

such transfer shall be and remain a part of his assets

and estate, discharged and released from such trans-

fer and shall pass to, and every such transfer or

obligation shall be avoided by, the trustee for the

benefit of the estate. The trustee shall reclaim and

recover such property or collect its value from and



avoid such transfer or obligation against whomever

may hold or have received it, except a person as to

whom the transfer or obligation specified in para-

graph (1) of this subdivision (e) is valid under

applicable Federal or State Laws."

Section 1, subdivision (30) of the Bankruptcy Act

(11 U. S. C. A. §1, Subd. 30), reads as follows:

" 'Transfer' shall include the sale and every other

and different mode, direct or indirect, of disposing of

or of parting with property or with an interest there-

"in or with the possession thereof or of fixing a lien

upon property or upon an interest therein, absolutely

or conditionally, voluntarily or involuntarily, by or

without judicial proceedings, as a conveyance, sale,

assignment, payment, pledge, mortgage, lien, encum-

brance, gift, security, or otherwise."

The old Act of 1898, Section 1, subdivision (25), de-

fines transfer as follows:

" 'Transfer' shall include the sale and every other

and different mode of disposing of or parting with

property, or the possession of property, absolutely or

conditionally, as a payment, pledge, mortgage, gift or

security."

Section 3440 of the Civil Code of California as it ex-

isted at the date of the execution of the mortgage, read,

in so far as material here, as follows:

"Every transfer of personal property, other than

a thing in action, or a ship or cargo at sea or in a

foreign port, and every lien thereon, other than a

mortgage, when allowed by law, and a contract of

bottomry or respondentia, is conclusively presumed

if made by a person having at the time the posses-
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sion or control of the property, and not accompanied

by an immediate delivery and followed by an actual

and continued change of possession of the things

transferred, to be fraudulent, and therefore void

against those who are his creditors while he remains

in possession, and the successors in interest of such

creditors, and against any person on whom his estate

devolves in trust for the benefit of others than him-

self, and against purchasers or encumbrancers in

good faith subsequent, subsequent to the transfer."

Section 2957 of the Civil Code of California as it ex-

isted at the time of the amendment to the Motor Vehicle

Act, Chapter 3, Division III of the Vehicle Code of Cali-

fornia, Statutes of 1935, pages 93, 118, Sections 195 to

198, read as follows:

"A mortgage of personal property is void as

against creditors of the mortgagor and subsequent

purchasers and encumbrancers of the property in

good faith and for value, unless:

(1) It is accompanied by the affidavit of all the

parties thereto that it is made in good faith, and

without any design to hinder, delay, or defraud

creditors

;

(2) It is acknowledged, or proved and certified

and recorded in like manner as grants of real

property."

In so far as the provisions of Section 198 of the Motor

Vehicle Code excepting a motor vehicle mortgage from

the provisions of Sections 2927, 2965 and 2966 of the

Civil Code is concerned, we are not interested here, as

the controversy involves the exemption of motor vehicle

mortgages from the provisions of Section 2957 only.
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From the very earliest days of Statehood it has been

the policy of the people of California to condemn and

vitiate secret liens.

Section 3440, enacted March 21, 1872, was previously

based on the Fraudulent Conveyance and Contract Act of

1850 (Statutes of 1850, page 266, Section 20), and has

remained substantially unchanged in so far as the neces-

sity for immediate delivery of personal property by the

vendor -©F-the vendee is concerned.

It is contended by appellant that this policy of nearly

half a century has been departed from by the Legislature

of California, by reason of its having amended the Motor

Vehicle Act with regard to chattel mortgages on auto-

mobiles and by reason of its amendment of the Uniform

Trust Receipts Act, Section 3012 to Section 2016.16.

The constitutionality of the Uniform Trust Receipts Act

was attacked by counsel for the trustee in the Matter of

Boszvell, 96 Fed. (2d) 239, in this court in 1938. Strangely

enough the undersigned were attorneys for the trustee in

that case and counsel for the Bank of America were at-

torneys for the appellee. The attack was made on the

ground that the title to the Act was defective, in that it

in nowise apprised the public or the members of the Leg-

islature that the Uniform Trust Receipts Act as enacted,

would open a fertile field for placing secret liens on the

stock in trade of a merchant, to the detriment of existing

creditors. Much to our disappointment this Court held,

with the usual reluctance of a Federal Court to declare a

State Court law unconstitutional in so far as the State

Constitution was concerned, unless the constitutionality

most clearly and convincingly appeared, that the title of

the Act was sufficient and the Act constitutional.
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As a result of the decision of this Court and at the

behest of credit interests, the 1939 Legislature amended

Section 3016, subdivision (1) to remove the obnoxious

provisions which would permit a debtor to place trust

receipts on merchandise already in his possession, as a

secret lien. The Legislature of 1939 struck out of Sec-

tion 3016 (1) the words "and with reference to goods,

documents and instruments in trustee's possession for a

security interest, in which entruster thereafter gives new

value to trustee."

See:

Sessions Laws of 1939, Chapter 1022, page 2827,

Section 3016 (1).

The action of the Legislature in rectifying this mistake

so promptly, clearly indicates the desire of the people of

California to keep secret liens on existing property rights

at a minimum.

An examination of the various amendments to the

Motor Vehicle Law regarding chattel mortgages indicates

clearly a covert effort on the part of some undisclosed in-

terests to slip into our statute law a provision regarding

motor vehicle chattel mortgages which might by tortuous

construction be used as the basis for a specious argument

that it was the intention of the Legislature to permit

secret chattel mortgages on motor vehicles to be valid,

if the holder of such mortgage were able at the last min-

ute before attachment, execution, or bankruptcy, to rush

the chattel mortgage to Sacramento and file it belatedly,

to the detriment of the creditors who. wholly ignorant of

the existence of the mortgage, had regarded the property

in question as being subject to execution,
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When we say ''covert attempt," we are assuming that

the word "unless" as it appears in Section 2957 of the Civil

Code was transposed into the word "until" as provided in

the amendment to Section 195 of the Vehicle Code of

California, deliberately and with the intent to do away

with the necessity for prompt recordation rather than by

an accidental change of a simple word. If the contention

of the appellant is true, it is clear that this was to be

accomplished by stealth rather than openly by explicit

mention of Section 3440.

The title to this Act is very short, merely reading:

"An Act to establish a Vehicle Code, thereby con-

solidating and revising the law relating to vehicles

and vehicular traffic, and repealing acts and parts of

acts specified therein."

In 1929 the Legislature amended the California Vehicle

Act of 1923 to add to it Section 45^4, reading as follows:

"Chattel mortgages, (a) No chattel mortgage on

a motor vehicle executed and recorded as provided

by the laws of Cahfornia shall be valid or effective

for any purpose, except as between the parties, until

the mortgagee named therein is registered as the

legal ozvner thereof in the manner promded for the

registration of motor z/ehicles under the proznsions

of the California Vehicle Act approved May 30, 1923,

as amended/' (Italics ours.)

This amendment was clearly indicated in the title of

the Act, in so far as material here, as follows:

"An Act to amend the California Vehicle Act

* * * by amending Sections * * * (naming

same) and by adding thereto new Sections to be

numbered * * * (numbering them) relating to
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the use and operation of vehicles upon public high-

ways and * 5i< * ^Q ^]-jg registration of holders

of certain chattel mortgages * * *."

In 1931 the Legislature amended Section 45^ of the

Motor Vehicle Code to read as follows

:

"Section 45%. (a) No chattel mortgage on motor

vehicles or any other vehicle defined in this Act shall

be valid as against creditors or subsequent purchasers

and encumbrancers until the mortgagee therein named

is registered as the legal owner thereof in the man-

ner provided for the registration of motor vehicles

under the provisions of this Act.

(b) A chattel mortgage on a motor vehicle, or any

other vehicle defined by this Act, is hereby excepted

from the provisions of Sections 2959 and 2965 of the

Civil Code and those provisions of Section 2957 of

the Civil Code zvhich relate to the recording of mort-

gages on personal property. (Italics ours.)

(c) Whenever a mortgagee in a chattel mortgage

deposits with the Division of Motor Vehicles of the

State of California a copy of said mortgage accom-

panied by a certificate of a notary public certifying

that the same is a true and correct copy of the orig-

inal and said mortgagee is registered as the legal

owner under the provisions of the California Vehicle

Act, such registration and the depositing of the copy

of said mortgage is constructive notice of the said

mortgage and its contents to subsequent purchasers

and encumbrancers, except that such mortgage shall

be subject to a lien of not to exceed one hundred dol-

lars in accordance with the provisions of Section

3051 -a of the Civil Code.

(d) Registration of the legal owner under the pro-

visions of this section shall be deemed complete when
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a copy of a chattel mortgage is deposited with and

upon receipt of request for registration by the Divi-

sion of Motor Vehicles of the State of California.

(e) A fee of $1.00 shall be paid to the Division

for the filing of each mortgage under the provisions

hereof."

Stat. 1931, Chapter 1202, page 2517.

It will be observed that the title under which this sec-

tion was amended, expressly points out the intent of the

Legislature

:

"To amend Section 45^ of the California Vehicle

Act, relating to chattel mortgages on motor vehicles

or any other vehicle defined by said Act, providing

for the filing of a certified copy thereof with the

Division of Motor Vehicles, registration of the holder

as legal owner and the same being constructive notice

of said mortgage and contents, excepting chattel

mortgages from the provisions of Sections 2957, 2959

and 2965 of the Civil Code."

This Act was approved by the Governor on June 19,

1931, and went into effect on August 14, 1931.

On June 23, 1931, the Supreme Court of California

handed down its decision in the case of Washington Lum-

ber & Millwork Co. IK McGuire, 213 Cal. 13. In that

case the Supreme Court held that, although the new Sec-

tion 45^ of the California Vehicle Act permitted the

filing of chattel mortgages with the Motor Vehicle De-

partment, it did not do away with the necessity of recor-

dation in the office of the county recorder of the county

in which the property is situated. The Court said at

page 18:

"In Ruggles v. Cannedy, 127 Cal. 290, the court

declared that the recordation required by these sec-



—13—

tions (2957 and 2959) in the case of chattel mort-

gages was the equivalent of the change of possession

required by Section 3440 in the case of all other

transfers either of title or lien. (See also, Hopper v.

Keys, 152 Cal. 488.) The chattel mortgage sections

have been recently applied to motor vehicles. (Kahri-

man v. Fitzgerald, 85 Cal. App. 180.) The Legisla-

ture has, in fact, recognized this condition by a sub-

sequent enactment. Instead of enacting as it should

have done if defendant's contention were correct, that

a chattel mortgage of a motor vehicle could be made

merely by indorsement, delivery and registration of

the certificate of ownership, it provided that no chat-

tel mortgage of a motor vehicle would be valid, ex-

cept between the parties thereto, unless the mortgagee

were registered with the Division as the legal owner.

(California \'ehicle Act, Section 45^; Deering's

Gen. Laws, 1929 Supp. page 3441.) The meaning of

this amendment, considered in connection with the

Civil Code sections, is that registration with the

Division is essential, but is not exclusive of all other

statutory requirements. (Italics ours.) It is still

necessary that the parties execute a proper chattel

mortgage, with its affidavit of good faith; and that

this mortgage be recorded in the county where the

mortgagor resides and where the property is. The

statutory protections to creditors and purchasers are

not superseded but supplemented by the requirement

of registration with the Division. If this be true of

a chattel mortgage, it must also be true of trans-

actions covered by Section 3440, for, as already

pointed out, the theory of our legislation in this con-

nection is that the change of possession required by

Section 3440 is the equivalent of recordation as re-
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quired by the chattel mortgage sections. (Ruggles v.

Cannedy, supra; see 17 Cal. L. Rev. 50.)

It must be concluded, therefore, that whatever rea-

son of policy or practical expediency might be ad-

vanced in favor of defendant's proposition, the legis-

lature has given no indication of an intention to ex-

clude the transfer of motor vehicles from the pro-

visions of Section 3440, and without such an indica-

tion, we must hold the section applicable to them."

Whether the amendment of 1931 was prompted by this

case then pending we do not know, but in any event the

amendment of 1935 was enacted to provide in Section 198

thereof, that the filing of a chattel mortgage with the

Motor Vehicle Department should be the exclusive method

of giving notice of mortgages on motor vehicles.

Chapter 3, Division III of the Vehicle Code of

California, Statutes of 1935, Section 198, page

119.

It will be noted again, as previously pointed out, that

the title under which this amendment was enacted is en-

tirely unlike the comprehensive title under which the pre-

vious amendments were enacted, and which referred freely

to chattel mortgages on motor vehicles and recordations

thereof, but is very short and superficial. It merely reads

:

"An Act to establish a vehicle code thereby con-

solidating and revising the law relating to vehicles

and vehicular traffic, and to repeal acts, and parts

of acts specified therein."

The Act itself reads in part as follows

:

"No chattel mortgage on any vehicle * * h: jg

valid against creditors * * * until the mort-

gagee * =«= * has deposited with the Department

at its office in Sacramento a copy of said mortgage,"

etc.
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It Is Significant to Note That the Drafter of the Bill

of 1935 Specifically Mentioned, in Section 198

Thereof, the Statutes From Which Motor Vehicle

Chattel Mortgages Were Exempted, Namely, Sec-

tions 2959, 2965 and 2966 of the Civil Code of

California, and Those Provisions of Section 2957

of Said Code Which Relate to the Recording of

Mortgages on Personal Property.

Nowhere in the amendment of 1935 is Section 3440

mentioned, and that in the face of the unequivocal lan-

guage of Justice Langdon in the Washington Lumber &
Milhvork Co. v. McGuirc, 213 Cal. 13, case, which deci-

sion was handed down on June 23, 1931, four days after

the approval of the 1931 amendment by the Governor.

We again refer the Court to the statement of Justice

Langdon in that case, to be found at page 19:

"It must be concluded, therefore, that whatever

reasons of policy or practical expediency might be

advanced in favor of defendant's proposition, the

legislature has given no indicaton of an intention to

exclude the transfer of motor vehicles from the pro-

visions of Section 3440, and without such an indica-

tion, we must hold the section applicable to them.''

(Italics ours.)

Clearly, if it were the intention of the Legislature in

1935 to exclude mortgages on motor vehicles from the

provisions of Section 3440, as construed by the Supreme

Court, it would have so indicated in the Act itself by the

simple addition to Section 198 of a mention of Section

3440, or some such provision as "and such chattel mort-

gages shall be valid as to existing creditors of such mort-

gagor, notwithstanding unnecessary delay in filing."
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However, the interests favoring secret liens apparently

realized that any mention of Section 3440, or permitting

the retention of secret liens on automobiles as against

the rights of creditors, would immediately meet with

strenuous resistance on the part of creditor interests, and

persons behind the amendment of 1935 studiously re-

frained from, even by inference, referring to that buttress

against fraud which has adorned our statute books since

1850.

Let us go back into the history of Section 3440 in con-

nection with chattel mortgages and see what would have

been necessary from 1850 down to date, in order to make

this mortgage good as against existing creditors.

Prior to 1872 (if automobiles had existed in those horse

and buggy days), the Whitehead Food Products Co.

would have been required upon the execution of the chattel

mortgage, to have delivered all of these trucks and cars

to the Bank of America, to be retained by it until the

indebtedness for which they were hypothecated, was paid.

In Woods v. Bughy, 29 Cal. 467, the Court had before

it a case where one O'Neil, the owner of a kiln of green

or unburned bricks which were then nearly completed,

being indebted to the plaintiff in the sum of $3,200.00,

executed and delivered to Woods, the plaintiff, a bill of

sale covering the bricks in the kiln as security for the

indebtedness. O'Neil agreed to burn the kiln at his own

expense. The plaintiff did not attempt to take possession

of the property at the time of the execution of the bill of

sale on October 22, 1861. On November 11th, one Har-

ris, a creditor of O'Neil, threatened suit against him, and

the plaintiff and another person became sureties for the

payment of the indebtedness to Harris. O'Neil, for the

purpose of securing the plaintiff, in the presence of a
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witness stated that he delivered the kiln of bricks to O'Neil

for the purix)se of securing him, but continued to remain

in the possession of the kiln until November 19th, on

which date the bricks were attached. The plaintiff sought

to recover the bricks from the attaching party.

The Supreme Court of California, after referring to

the Statutes of 1850, page 267, which read: "No mort-

gage of personal property hereafter made shall be valid

against any other persons than the parties thereto, unless

possession of the mortgaged property be delivered to and

retained by the mortgagee," said:

"If the same instrument and transaction be con-

sidered a mortgage, then to make the mortgage valid

as to any other persons than the parties thereto, the

property should have been delivered to and retained

by the mortgagee. The kind of possession which it

was necessary for the mortgagee to have of the

mortgaged property to place it beyond the reach of

the creditors of the mortgagor was an actual pos-

session ; otherwise the seventeenth section of the act

would be without any efficient meaning, and would

wholly fail to accomplish the useful purpose for

which it was designed."

In 1872 the Legislature enacted the Recording Acts,

including Section 2957 relating to the recordation of chat-

tel mortgages. In 1899 the case of Ruggles v. Cannedy,

127 Cal. 290, came before the Supreme Court. At that

time Section 2957 read as follows:

"A mortgage of personal property is void as

against creditors of the mortgagor and subsequent

purchasers and encumbrances of the property in good

faith, and for value, unless: (1) It is accompanied

by the affidavit of all the parties thereto that it is



~18—

made in good faith, and without any design to hin-

der, delay, or defraud creditors. (2) It is acknowl-

edged or proved, certified and recorded in like man-

ner as grants of real property."

It will be noted that Section 2957 is absolutely silent as

to the time within which a chattel mortgage must be

recorded in order to make it valid as against the claims

of the creditors of the mortgagor. Nevertheless, despite

this silence and in the face of the strenuous contentions

of the mortgagee that,

"Where the statute does not otherwise specify, a

chattel mortgage may be recorded at any time be-

fore specific liens or interests are acquired by others"

(Citing Jones on Chattel Mortgages, Section 237),

and that "no creditor who has not acquired a specific

interest or lien can avoid an unfiled chattel mort-

gage." (Digest of Argument of Appellant, page

292),

the Supreme Court of California posed the questions, as

follows

:

"1. Is a chattel mortgage, withheld from record

beyond a time reasonably necessary for its prompt

recordation, void against creditors whose claims have

arisen between the date of its execution and the date

of its recordation?

2. May such a mortgage be declared void at the

instance of the assignee in insolvency on behalf of

such creditor whose claim has been proved and al-

lowed against the estate of the insolvent mortgagor?"

The Court thereupon proceeded to an elaborate discus-

sion of the history of chattel mortgages, recording acts,

and fraudulent conveyances from the earliest days of the
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jurisprudence of the state. It referred expressly to the

Statutes of 1850, page 266, the great grandfather of our

present Section 3440. At page 295 of the opinion, it points

out that:

"Recordation at that time was unknown. Delivery

and possession of the mortgaged chattel were re-

quired. But it is to be noted that, while as to sales

the statute expressly demanded an immediate delivery,

there was no such explicit exaction in the terms of

the law governing mortgages. At a very early day

this fact was called to the attention of the court, and

upon it was attempted an argument of some sub-

stantial difference between the law governing sales

and that governing mortgages. Thus, in Chenery

V. Palmer, 6 Cal. 119, we find the appellant complain-

ing of an instruction by the lower court that to render

a chattel mortgage valid against creditors there must

be an immediate delivery. In Hackett v. Manlove,

14 Cal. 85, it is argued that such a mortgage is good

against those who were not creditors, even after de-

layed possession taken. Finally, in Woods v. Bugby,

29 Cal. 466, this court treated the question at length,

and held that, as to delivery and change of possession,

the same principle and rule applied whether the sale

was absolute or conditional by way of mortgage."

The Court then went on to say at page 296:

"Thus, in the case of the articles of personal prop-

erty enumerated in Section 2955 of the Code, recorda-

tion became a substitute for delivery and change of

possession. 'The recording of the mortgage is, there-

fore, made by the code the equivalent of an immediate

delivery and continued change of possession.' (Berson

V. Nunan, 63 Cal. 550; Martin v. Thompson, 63

Cal. 3.)
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But here it is argued that, while the law makes

recordation the substitute for an immediate delivery,

it does not mean or require immediate recordation,

but only provides that, when effected, recordation is

the equivalent of immediate delivery and continued

and actual change of possession. Considering that

the law demands immediate delivery, and that recorda-

tion is but a substitute for it, it is not easy to see

how an indefinitely delayed recordation may be said

to take the place of an actual, immediate delivery.

One being designed as a substitute for the other, what

is the condition, in the one case, if the property be not

immediately delivered? Indisputably, the mortgage

is void as to creditors. What, then, is the condition

in the other case for the indefinite period during

which there has been no recordation? While recorda-

tion is lacking there is not only no equivalent for an

immediate dehvery, but there is no delivery, at all.

Recordation itself is the substitute for delivery.

A prompt recordation most obviously takes the

place of an immediate delivery, and a delayed recorda-

tion of a tardy delivery. How, then, can a recorda-

tion effected one year or ten years after the execution

of the mortgage be said to be the equivalent of the

delivery which by the law is required to be made with

all reasonable dispatch? Even more untenable does

this argument seem when consideration is had for

the manifest policy of these laws. The very object

of them all, the reason for their being, is to prevent

secret liens upon and interests in personal property.

Says Chancellor Kent (2 Kent's Commentaries, 523)

:

'The policy of the law will not permit the owner of

personal property to create an interest in another,

either by mortgage or absolute sale, and still con-

tinue to be the visible owner. The law will not stop
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to inquire whether there was actual fraud or not,

for it is against sound poHcy to suffer the vendor

to remain in possession. (ItaHcs ours.) It neces-

sarily creates a secret encumbrance as to personal

property, when to the world the vendor or mortgagor

appears to be the owner, and he gains credit as such,

and is enabled to practice deceit upon mankind.' In

Palmer v. Howard, 72 Cal. 293, it is said: 'It must

be remembered, in general, that the policy of the law

is against upholding secret liens and charges to the

injury of innocent purchasers or encumbrancers for

value, and, in particular, that mortgages of personal

property are permitted only in certain specified cases,

and this only upon the observance of certain formali-

ties designed to secure good faith, and to give notice

to the world of the character of the transaction.'
"

Further on the Court says:

"We conclude upon this question that our law-

requires immediate recordation in lieu of immediate

delivery, and that when such recordation is not ef-

fected the mortgage 'is void as against creditors of

the mortgagor.' The penalty for a failure to record

promptly in the case of a mortgage is identical with

the penalty under Section 3440 for a failure to de-

liver promptly in the case of a sale. In either case

the failure results in a legal fraud against those whom
the statute enumerates and protects. Section 3440

excepts a 'mortgage when allowed by law' from the

requirement of immediate delivery, because, and only

because, the recordation takes the place of delivery.

It certainly cannot be said that it was the design of

the legislature to exclude the articles of personal

property affected by such mortgages from the opera-

tions of the laws forbidding secret liens."



—22—

The Court left the question as to whether such a mort-

g"ag"e was void as against a creditor who existed at the date

of the execution of the mortgage, open, in the following

language at page 299':

"Whether it is void against a creditor who extended

credit before the making of the mortgage does not

here call for decision."

This omission, however, was cured in the subsequent

case of Noyes v. Bank of Italy, 206 Cal. 266.

Between 1872 and 1929, the mortgagee would have been

required to have the chattel m.ortgage executed in accord-

ance with the provisions of Section 2957 of the Civil Code

and to promptly record the same in the office of the County

Recorder of the county in which the property was situated,

in order to make it valid against creditors.

Ciml Code, Section 2957;

Ciml Code, Section 3440;

Ruggles v. Cannedy, 127 Cal. 290;

Noyes v. Bank of Italy, 206 Cal. 266;

National Bank of Bakersfield v. Moore, 247 Fed.

913.

Between 1929 and 1931 the mortgagee would have been

required to have complied with the additional provision

of the Motor Vehicle Act, Section 45^, requiring the

mortgage to be registered as the legal owner thereof.

Between 1931 and 1935 the requirement for prompt

recordation would have been the same.
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See:

Washington Lumber & Millwork Co. v. McGuire,

213 Cal. 13;

Riiggles v. Cannedy, supra.

And we respectfully submit that the 1935 amendment in

nowise changed such requirement.

In the case of Noyes v. Bank of Italy, 206 Cal. 266, the

mortgage in question was executed on March 23, 1923.

It was filed for record on March 26, 1923, but was not

properly acknowledged, as required by Section 2957 of

the Civil Code. On August 10th, an involuntary petition

in bankruptcy was filed. On July 28, 1923, thirteen days

prior to the filing of the petition, the Bank of Italy took

possession of the personal property under the terms of

the chattel mortgage. On August 28, 1923, the Bank of

Italy caused a sale of the mortgaged chattels to be had

and bought the property in for $3,000. The trustee in

bankruptcy later brought a suit against the bank, result-

ing in a directed verdict in favor of the trustee, with the

jury fixing the value of the property at $10,000. On ap-

peal by the Bank the Supreme Court of California said:

"Even if it be assumed that a mortgage void as to

creditors pursuant to the plain terms of the statute

could be transformed into a valid mortgage by the

mortgagee seizing the mortgaged property or by

otherwise taking possession of the same with the

consent of the mortgagor and thus shut out general

creditors or creditors not possessing a lien or armed

with process, yet we are satisfied that it was the in-

tention of the Bankruptcy Act to safeguard the rights

of such general creditors by giving the trustee the

status of a lien creditor and also to prevent the mort-
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gagee from defeating the rights of the creditors of

the bankrupt by contending that such creditors were

general creditors only. It seems reasonable to con-

clude, also, that the purpose of the Bankruptcy Act in

vesting power in the trustee to attack a chattel mort-

gage void under the statute was to render ineffectual

to creditors the act of the mortgagee in taking posses-

sion of the property before the commencement of the

bankruptcy proceedings." (Italics ours.)

The open question left in the case of Ruggles v. Can-

nedy, supra, was disposed of as follows

:

"Counsel then call attention to the fact that in

Ruggles V. Cannedy, supra, at page 299 of 127 Cal.,

the court left this question open in the following

language: 'Whether it (the chattel mortgage) is

void against the creditor who extended credit before

the making of the mortgage does not here call for a

decision.' Also that in the case of Loosemore v.

Baker, supra, the point was not decided, and the in-

ference is drawn that the question is an open one in

this state. But such is not really the case. Com-

menting on the scope of the term 'creditors' as used

in Secfion 2957 of the Civil Code, this court said in

Cardenas v. Miller, 108 Cal. 250, at page 258: The
term creditors is general and applies to creditors

existing prior to the mortgage, as well as subse-

quent.'
"

Nor is the question of the bankrupt's good faith in

making the loan and taking the mortgage an issue. As

the Court said in A^oyes v. Bank of Italy:

"It is further contended by the defendant that the

chattel mortgage should have been received in evi-

dence to show the good faith of the mortgagee. Good
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faith is not an element bearing on its admissibility.

The code section makes the mortgage void as to those

mentioned regardless of the good or bad faith of

the mortgagee."

Reverting again to the case of In re Boswell, 96 Fed.

(2d) 239, cited by the appellant at page 13 of its brief

as an authority in support of its contention that the

ancient abhorrence toward secret liens is being mitigated

in California, we have heretofore pointed out to the Court

that after the decision of the Boswell case in this Court

upholding the constitutionality of the Uniform Trust

Receipts Act, the Legislature of 1939 repealed the of-

fensive portions. Since then the District Court of Appeal

for the Fourth District handed down a decision which

clearly indicates that the ancient abhorrence of secret

liens still exists in so far as the California courts are

concerned, even where the Uniform Trusts Receipts Act

is concerned.

In Commercial Discount Company v. County of Los

Angeles, et al., 100 California Appellate Decisions, page

872, the District Court of Appeal, after discussing the

Boswell decision sub nom, held that trust receipts are

chattel mortgages; that they could not be given on the

stock in trade of a merchant; that they were void under

the provisions of Section 2957 of the Civil Code, unless

they were executed, acknowledged, and recorded in ac-

cordance with the law, and that although good between

the parties, they were void as against creditors, pur-

chasers, and incumbrancers for value without notice,

actual or constructive, and that transfer of title, if any,

in the trust receipts which created the lien, were void.

At the time of the argument of the Boszvell case before

this Court the attack on the constitutionality of the Uni-
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form Trust Receipts Act was based on our contention that

the trust receipts were nothing but chattel mortgages ; that

the sahitary statutory provisions regarding chattel mort-

gages and their recordation, etc., had been attempted to be

repealed by implication without any indication of such

intention in the title. The California courts had not

passed on the Uniform Trust Receipts Act at the time the

Boszvell case was before this Court, but it is clear, from

the language of the District Court of Appeal in Com-

mercial Discount Company v. County of Los Angeles,

that the courts of California are going to be no more

tolerant of secret liens, whether under the guise of trust

receipts or other subterfuges than they were before.

A great deal of appellant's brief is devoted to the opinion

of United States District Judge Leon R. Yankwich in

the Matter of Wcigand, 27 Fed. Supp. 725, distinguishing

between the word "unless" as used in Section 2957 in

connection with the recordation of chattel mortgages, and

the word "until" as used in the Motor Vehicle Act. He
quotes from Judge Yankwich's opinion the following

definitions of the two words:

" 'Unless' implies a condition without the occur-

rence of which a right does not come into being."

" 'Until' is a limitation of time during which period

a right cannot come into being."

Such construction does not seem to have been placed

upon these words by the Supreme Court of California in

connection with the recordation of chattel mortgages. The

same question apparently arose in the case of Ruggles v.

Cannedy, 127 Cal. 290, where the Court said:

"But here it is argued that, while the law makes

recordation the substitute for an immediate delivery,
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it does not mean or require immediate recordation,

but only provides that, zvhen effected, recordation is

the equivalent of immediate delivery and continued

and actual change of possession. Considering that

the law demands immediate delivery, and that recorda-

tion is but a substitute for it, it is not easy to see

how an indefinitely delayed recordation may be said

to take the place of an actual, immediate delivery."

(Italics ours.)

Judge Yankwich's definition of "unless" as implying

a condition without the occurrence of which a right does

not come into being, certainly did not apply in the case of

Ruggles z'. Canncdy. In that case the mortgage was made

on February 17, 1893, and was recorded on August 26,

1893, two days before Wilgus filed his voluntary petition

in insolvency. Therefore, the recordation was accom-

plished before any creditor had fixed a lien on the prop-

erty affected by the mortgage but it will be noted in the

italicized portion of the preceding quotation from Ruggles

V. Canncdy that the contention made there was the same

as is being made here, namely, that even though recorda-

tion were delayed for an unreasonable length of time,

the recordation became good when effected. (Italics ours.)

In so far as the belated seizure of these trucks by the

Bank a few days prior to the filing of the petition, we

believe that that question is disposed of in the cases of

Noycs V. Bank of Italy, 206 Cal. 266; Swift zk Higgins,

72 Fed. (2d) 291; Haupt v. Moore, 77 Fed. (2d) 456,

and National Bank of Bakersficld v. Moore, 247 Fed. 913.



—28—

Conclusion.

Although appellant's argument is, we admit, ingenuous

in the extreme, we cannot but feel that this Court could

not by any stretch of the imagination be required to over-

turn a well-settled and established principle of state law

by reason of a splitting of hairs and a tortuous construc-

tion of the words "unless" and "until." Humorists are

often prone to derive a great deal of amusement out of the

fabled hair-splitting discussions supposed to have been

indulged in by the Scholastic philosophers of the middle

ages in an attempt to reach a tortured conclusion of fact

or theory from an a priori hypothesis. It is contended

by the admirers of Scholastic philosophy that these pic-

tures are but mere caricatures of the sages of the

Scholastic field of philosophy. However, assuming that

the pictures may have been true, more or less, those men

were dealing with abstract principles of metaphysics, Greek

Philosophy, and the writings of the Early Church Fathers.

In any event, they provided healthy mental gymnastics for

the debaters and did no harm.

Here we are not faced with abstract principles of

philosophy, but with concrete facts, and a holding in favor

of the appellant's contention w^ould do incalculable harm

to credit interests and leave the door wide open for fraud.

Among these concrete facts pointed out are:

First: The legislative policy of CaHfornia has been

consistently opposed to secret liens or secret title to prop-

erty.

Ciznl Code, Sections 2957 and 3440.



Second : That the courts of this state have consistently

set their faces against any mitigation of this policy, re-

gardless of the consequences to the individual as well as

his good faith;

Third: That when the Legislature of California was

apparently imposed upon by a trick provision in the Uni-

form Trust Receipts Act which would permit secret liens

on stocks in trade already acquired by merchants, the next

Legislature promptly repealed it, and the District Court

of Appeal for the Fourth District practically emasculated

the Uniform Trust Receipts Act in so far as it concerned

property, title to which had already been vested in the

merchant.

We are asked now to believe that it was the intention

of the Legislature of California to abolish the requirement

of prompt recordation of chattel mortgages on motor

vehicles and to overturn a tradition of over seventy years

by the mere change of the word "unless" as used in one

statute which had been repeatedly construed, to the word

"until" as used in the other, and that, in the face of a

clear-cut decision of the Supreme Court of California

holding that chattel mortgages still had to be recorded

promptly as long as Section 3440 was on the statute books.

See

Washington Lumber & Mill-work Co. v. McGwire,

213 Cal. 13.
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While we realize that there are cases where by reason

of the obscure wording of the statute, both courts and

counsel are required to indulge in fine spun reasoning in

connection with the individual words in order to arrive, if

possible, at the intent of the Legislature, no such condi-

tion exists here. When the Supreme Court handed down

its decision in the case of Washington Lumber & Mill-

work Co. V. McGiiirc, the Motor Vehicle Act provided,

as it does now, that chattel mortgages on motor vehicles

should not be valid "until" filed with the department at

Sacramento. Nevertheless, it similarly held that Section

3440 required prompt recordation.

With that opinion in existence from 1931, the Legisla-

ture in 1935 was fully forewarned of the Court's posi-

tion with regard to prompt recordation, notwithstanding

the fact that at the time of its rendition the Motor Vehicle

Act read "until." Had it been the intention of the Legis-

lature to do away with the necessity of prompt recorda-

tion of chattel mortgages on motor vehicles it would have

said so in plain English, either by referring to Section

3440 in the 1935 amendment, or by coming right out

squarely and saying that it should have been vaHd as

against existing creditors after recordation regardless of

unreasonable delay or intervening creditors' rights.

Appellant argues eloquently that "it is common knowl-

edge that at least seventy-five per cent of all automobiles

on the highways are subject to a conditional sales contract

or mortgage, and that no person of business sense could

assume that because a man is driving an automobile he
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owns it free of any lien or encumbrance." In so far as

conditional sales contracts are concerned, we might in part

agree with counsel to the extent of admitting that un-

doubtedly a large proportion of automobiles on the high-

ways are held under conditional sales contract in which

title has been reserved by the dealer or a finance company,

but here we are not dealing with a conditional sales con-

tract nor are we here dealing with an individual motorist

purchasing his Ford or Chevrolet on the well-known

monthly payment plan. We are dealing here with a cor-

poration engaged extensively in the wholesale produce

business, with a large fleet of trucks encumbered, not by

conditional sales contracts under which they are purchas-

ing them in the painless way, but by chattel mortgages

placed thereon in a desperate effort to raise money after

the trucks have been paid for and title vested in the mort-

gagor. Furthermore, it is also a matter of common knowl-

edge that automobiles purchased on conditional sales con-

tracts are indicated on the white slip in the driver's com-

partment. The white slip shows the name of the legal

owner holding the conditional sales contract and the reg-

istered owner. Thus, any person who by reason of curi-

osity or for the purpose of credit information wishes to

ascertain whether the driver is the owner of the car he

can look at the white slip and quickly determine whether

or not it is subject to a conditional sales contract and by

whom it is held.

The situation here is entirely different. It is admitted

that not only was the chattel mortgage withheld from
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record from August 28, 1938, to January 26, 1939, but

it is also admitted that nine pink slips and nine white slips

covering nine of these trucks were not mailed to Sacra-

mento for re-registration until January 19, 1939, and

that the remaining two pink slips and one white slip and

an application for a duplicate white slip were not mailed

to Sacramento until January 23, 1939. [See Stipulation

of Facts, par. Ill, Tr. p. 18.]

Thus, these commercial trucks were roaming the high-

ways of California from August 24, 1938, until from

January 19 to January 23, 1939, without the slightest

indication to unsuspecting credit interests that the Bank

of America held chattel mortgages on all of them, which

were in nowise disclosed.

We are faced here with a common sense situation which

does not require a torturing of words in an effort to do

justice. Whatever reason the Bank of America may have

had for failing to record these mortgages or to change

the registration of these trucks, we do not know, but the

fact remains that at all times after August 24, 1938, it

was within appellant's power to do so, and the present

unfortunate situation is one of its own creation and not

that of the unfortunate general creditors into whose posi-

tion the trustee steps by virtue of the provisions of Sec-

tion 70-c of the Bankruptcy Act.

It might not be out of place in concluding to observe

that an affirmance of this judgment would do no injustice

to the Bank of America, although the transfer was at-

tacked as being constructively fraudulent. On reversal,
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and on a retrial the bank would still be faced with the

proposition that the hasty filing of these chattel mortgages

five or six days before the filing of the petition, after

having been withheld from record for months, and the

seizure of the trucks on January 26, 1939, seven days

after Whitehead brought the white slips to the bank [Tr.

of testimony of Jonas E. Killion, president and manager

of the Riverside Branch of the Bank of American, p. 54]

constitutes a clear case of a preference as well as a con-

structively fraudulent conveyance.

We respectfully submit that the judgment of the Dis-

trict Court should be affirmed.

Dated: May 7, 1940.
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Attorneys for Appellee.

George Gardner,

Of Counsel,

811 H. W. Hellman Building.
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Introductory Statement.

Counsel for the appellee has presented a brief, which in

view of the California statutes governing chattel mort-

gages of motor vehicles, may be summarized in a single

sentence as follows : Although the California Legisla-

ture has declared that the requirements of the Motor

Vehicle Act exclusive of all other legal requirements with

respect to the hypothecation of motor vehicles to secure

debts by chattel mortgage, such legislation is contrary to

what has formerly been the policy of the state concerning

chattel mortgages generally and that therefore this court

should conclude that the legislature did not mean what it

said when in 1935 it enacted that the exclusive method of

giving notice of the lien on an automobile should be such
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as provided in the Motor Vehicle Act. In other words,

the appellee invites this court to go back to the time when

there was no such thing as a motor vehicle, no such thing

as a motor vehicle act, and hold that the Legislature did

not mean what it said when it enacted the Motor Vehicle

Act, and particularly when it enacted section 198 thereof.

We will here analyze section by section, point by point,

and case by case the brief presented by the appellee.

I.

The Sections of the Bankruptcy Act Cited by the

Appellee in No Wise Conflict With the Law of

California, and the Sections of the California Act

Referred to Were All Enacted Prior to and Are

Superseded by Section 198 of the Vehicle Act En-

acted in 1935.

Under the section of his brief called "The Law" appel-

lee sets out various provisions of the Bankruptcy Act and

various provisions of the law of the State of California

enacted prior to the amendments of 1935 to the Vehicle

Code. We shall review these sections briefly and point

out certain matters omitted by the appellee.

Section 67a of the Bankruptcy Act of 1898 provides that

claims which for want of recordation or other reasons

would not have been valid liens as against the claims of

creditors, shall not be liens against his estate. The sec-

tion, of course, speaks as of the time of bankruptcy. The

lien in the case at bar was and is valid against all creditors

of the estate at the time of bankruptcy. There was a time

when creditors might have objected but that time had past

when the petition in bankruptcy was filed.
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The appellee omits section 67d of the Bankruptcy Act

of 1898. That section provides that liens given or ac-

cepted in good faith and not in fraud of the Bankruptcy

Act and for present consideration which have been re-

corded according to law if recordation thereof was neces-

sary in order to impart notice, shall to the extent of such

present consideration, not be affected by the act.

In this case there was present consideration and the lien

was recorded according to law. At the time of bank-

ruptcy it was entirely vaHd as against every creditor.

The appellee cites section 67e of the Bankruptcy Act of

1898 which provides that liens given within four months

of bankruptcy and while the mortgagor was insolvent,

which are null and void against creditors of the debtor by

law of the state, shall be null and void under the Bank-

ruptcy Act. This section has no application for the fol-

lowing reasons : ( 1 ) The lien was not given within four

months of bankruptcy but more than six months; (2) In

the petition for order to show cause [Tr. p. 5 et seq.] there

is no allegation that the mortgagor was insolvent when the

mortgage was made and there is no finding to that effect;

(3) The lien is not invalid as against creditors of the bank-

rupt by the state law, but wholly valid against every credi-

tor of the bankrupt.

Of course, section 67e is also modified by section 67d

above referred to.

The appellee also quotes section 60b of the Bankruptcy

Act of 1898 referring to preferences, but does not show

any application of that section to the case at bar. This



case is an action to recover under a supposedly void trans-

fer. There is no allegation in the order to show cause of

any of the elements of a preference and no findings

thereof.

The appellee then proceeds with other provisions of the

Chandler Act enacted after the execution of the mortgage.

The appellee quotes section 70a which merely provides that

the trustee shall be vested by operation of law ''with the

title of the bankrupt" to property transferred by the bank-

rupt in fraud of his creditors or which might have been

levied on and sold by judicial process against him. Under

this section it has been held in innumerable cases the

trustee succeeds only to the "title of the bankrupt." Under

this section, which was the same in the old act, he simply

"stands in the shoes" of the bankrupt.

Bailey v. Baker Ice Machine Co., 239 U. S. 344, 50

L. Ed. 782, 26 S. Ct. 481

;

Thompson v. Fairbanks, 196 U. S. 516, 526, 25 S.

Ct. 306, 49 h. Ed. 577.

The appellee also cites section 70c which provides that

the trustee as to property in possession of the bankrupt

has the rights of a creditor holding a lien by judicial

process and as to property not in his possession the rights

of a creditor with a writ of execution returned unsatisfied.

Section 70c of the new act is identical with section 47a

(2) of the old act. As Judge Yankwich said in

In re Wiegand, 27 Fed. Supp. 725 (D. C. S. D.

Cal. 6-1-39),
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the trustee becomes a creditor armed with process as of

the date of bankruptcy and at that time there was no

creditor who could object. Section 70c, Hke the old sec-

tion 47a (2), merely ordains the trustee a creditor as of the

date of bankruptcy who gets his lien or his writ returned

unsatisfied also as of the date of bankruptcy.

In re Wiegand, supra.

The appellee then proceeds to cite section 70e of the new

bankruptcy act [Chandler Amendments] (U. S. C. A,,

Title 11, section llOe). This section provides that a trans-

fer made by the bankrupt which under state law is fraudu-

lent as to any creditor shall be null and void as against the

trustee. The answer to this section as to the former is

two fold, to-wit, ( 1 ) the section does not apply to a mort-

gage made prior to its effective date as in the case at bar,

and (2) the California law does not declare the mortgage

fraudulent as to any creditor but only provides in effect

that it is voidable by creditors until recorded. That is to

say, it is not valid as to any creditor who may levy on it

before it is registered with the Motor Vehicle Department.

But at the time of bankruptcy no such creditor existed.

Section 3440 of the Civil Code is cited and also section

2957 of the Civil Code of California. The answer to these

sections is found in sections 195 and 198 of the Vehicle

Code. As we have pointed out these provide only that a

chattel mortgage is not valid as against creditors until

registered with the Motor Vehicle Department and that

the notice given by such registration is exclusive of every

other kind of notice required by the law.



II.

The Amendment of 1935 Declaring That the Provi-

sions of the Motor Vehicle Act Are the Exclusive

Method of Giving Notice of Chattel Mortgages on

a Motor Vehicle Was Adopted to Answer the

Very Objections Raised by the Appellee in This

Case.

The appellee argues (p. 16, et seq.) that to interpret

section 198 of the Motor Vehicle Code as amended in 1935

to mean what it says would be to alter the law of the State

of California with respect to chattel mortgages. The ap-

pellee's chief and only reliance appears to be the case of

Washington Lumber etc. Co. v. McGuire, 213 Cal. 13,

which was decided in 1931.

An examination of that case or even the analysis set out

by the appellee shows that the 1935 amendment was

adopted to meet the very argument that is made by the

appellee in this case.

The appellee quotes from the Washington Lumber Com-

pany case (p. 13 of his brief) as follows:

"The meaning of this amendment, considered in

connection with the Civil Code sections, is that regis-

tration with the Division is essential, but is not exclu-

sive of all other statutory requirements." (Italics

the appellee's.)

Thereupon the Legislature in 1935 amended section 198 to

read as follows

:

"The method provided in this chapter for giving

constructive notice of a chattel mortgage on a motor

vehicle registered hereunder is exclusive . . ."
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We cannot imagine what stronger language the Legisla-

ture might have used to change the rule announced in the

Washington Lumber Company case.

The appellee also quotes the following language from

the Washington Lumber Company case

:

"It must be concluded, therefore, that whatever

reasons of policy or practical expediency might be

advanced in favor of defendant's proposition, the

legislature has given no indication of an intention to

exclude the transfer of motor vehicles from the pro-

visions of Section 3440, and without such an indica-

tion, we must hold the section applicable to them."

(Italics appellee's.)

The language of section 198 above quoted is likewise the

answer to the foregoing language relied on by the appellee.

It is to be noticed that section 2957 is silent as to the

time within which a chattel mortgage must be recorded in

Ruggles v. Cannedy, 127 Cal. 290, cited by the appellee.

The Supreme Court of California held that it must be

recorded immediately because recordation was held to be

the substitute for a change of possession under section

3440. But to that suggestion the answer is still the same.

The Motor Vehicle Code does not require immediate

recordation and contemplates that there may be delay in

recordation by providing that the mortgage is invalid until

recorded. Likewise the Motor Vehicle Act legislates ex-

pressly upon the consequences of delay in registration of

a mortgage on a motor vehicle. The rule of Ruggles v.
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Cannedy, so far as the application to motor vehicles is

concerned, is legislated out of existence by sections 195

and 198 of the Motor Vehicle Code.

The whole of appellee's argument commencing on page

15 of his brief is based on the law as it existed prior to

1935 and as it applies to chattels other than motor vehicles.

None of the authorities he cites has any application to a

chattel mortgage which by the provisions of the law need

not be immediately recorded but which may be recorded at

any time and then immediately for all purposes becomes

valid when it is recorded.

So far as the cases of Noyes v. Bank of Italy, Swift v.

Higgins, Haupt v. Moore, and National Bank of Bakers-

field V. Moore, cited on page 27 of appellee's brief, have

any relevancy at all, they only tend to support the appel-

lee's argument as to what the law was prior to the 1935

amendment of the vehicle code.

Conclusion.

The Legislature of the State of California has recog-

nized the condition that every person of ordinary informa-

tion and sense has long ago recognized, to-wit, that auto-

mobiles are commonly used by persons who do not own

them and are commonly the subject of encumbrances. They

have likewise recognized, at least so far as motor vehicles

are concerned, the injustice of the rule of Ruggles v. Can-

nedy, supra. That rule declares, with respect to ordinary

chattels, that if the mortgage is not recorded immediately

it is void as to all creditors, including those who became
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such long after it was recorded and who therefore had

constructive notice of its existence. It is not necessary

for us to quarrel with the rule of Ruggles v. Cannedy,

though we believe it is, and always has been on principle,

of extremely dubious validity. We respectfully submit

that this Honorable Court should recognize and give prac-

tical effect to the obvious intent of the California Legisla-

ture and reverse the judgment of the district court.

Respectfully submitted,

Louis Ferrari,

Edmund Nelson,

G. L. Berrey,

Hugo A. Steinmeyer,

By G. L. Berrey,

Attorneys for Appellant.
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of Whitehead Food Products Co. Inc.,

Appellee.

PETITION FOR REHEARING.

To the Honorable Judges of the Above-Entitled Court:

Appellant herein respectfully petitions this Honorable

Court for a rehearing of the above entitled cause. The

petition is made upon the ground that the decision here-

tofore rendered affirming the judgment of the District

Court is erroneous in the following particulars

:

1. It is held that the California law makes no dis-

tinction between voidness unless recorded, as stated

in Section 2957 of the California Civil Code, and

voidness until recorded, as stated in Section 195 of

the Motor Vehicle Code.

2. The decision misinterprets the case law and statutes

of the State of California with respect to the delay

in recording chattel mortgages.

3. The decision misconstrues the position and conten-

tion of the appellant.
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ARGUMENT.

I.

The State Courts Have Never Held That "Unless"

Means "Until".

The Court says in its decision:

"In effect, it would appear that the state courts

have construed the word 'unless', as used in §2957,

as the equivalent of 'until', since a chattel mortgage,

although not promptly recorded, is good as against

creditors who become such subsequent to recording."

The rule of the California condition there referred to

does not amount to a holding that "unless" is the equivalent

of "until" but the illusion arises in this manner

:

Section 2957 has been construed to be with respect to

chattel mortgages generally, the prototype of Section 3440

with respect to sales. Section 3440 says the sale is void

as to persons who become creditors "while he remains in

possession". By analogy Section 2957 is to be construed

and paraphrased to read:

"A mortgage of personal property is void as against

creditors of the mortgagor [who became such prior

to recording] and subsequent purchasers and encum-

brancers of the property in good faith and for value,

unless . .
."

Thus under Section 2957 and under Section 195 of the

Motor Vehicle Code the voidncss of whatever quality,

extent, and duration refers to the same class of persons.



namely, those who become creditors while the mortgage is

unrecorded or unregistered. But the difference is this

:

Under Section 2957 the mortgage once void for want of

immediate recordation continues forever void as to the

persons with respect to whom it is void for failure to

record. That voidness is never cured. It continues after

recordation. But, under Section 195 the voidness as to a

person with respect to whom the mortgage was originally

void because of delay in recording, it is made good when

it is recorded. This is the distinction between "unless" and

"until".

To examine the language further: The word "unless"

in Section 2957 construed in connection wnth Section 3440

and following the authority of

Rugglcs v. Canncdy, 127 Cal. 290,

and like cases, is construed to mean "unless immediately".

The word "unless" does not imply that the condition can

ever be different. It continues forever as to those persons

with respect to zvhom any voidness ever exists, namely,

"those zvho become his creditor zvhile the mortgage is un-

recorded" . But the word "until" used in Section 195 of

the Motor Vehicle Code implies that the voidness zvill at

some time terminate. That is to say, the voidness, as to

those with respect to whom it originally existed, will cease

to exist when the mortgage is registered.
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Appellant Does Not Contend That Delay in Register-

ing Does Not Affect a Motor Vehicle Mortgage.

The Court in its opinion says

:

"Appellant concedes this, but contends that §195

of the Vehicle Code enacts a different rule as to

mortgages of motor vehicles, and that delay in filing

such a mortgage does not affect its validity."

This is not the position of the appellant. We readily

concede that delay in registering a motor vehicle mortgage

does affect its validity to the extent stated in the Act,

namely, that it is invalid until recorded. If any person

procures a lien even by attachment and even though he

does not give value, such lien procured while the mortgage

was unregistered is superior to the mortgage; but if the

mortgage is registered before any creditor gets a lien

then the voidness that existed as to any such creditor

ceases to exist and the registration of the mortgage ren-

ders it valid as to him. In this respect a mortgage of

chattels generally under Section 2957 differs from the

motor vehicle mortgage. As to mortgages generally, if

a creditor becomes such while recordation was delayed,

then subsequent recordation does not affect his rights, and

the mortgage remains void as to him forever, because the

statute and decisions declare that it is void ''unless" it was

immediately recorded.
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The result of this situation is that if a mortgagee of a

motor vehicle delays recordation he takes the risk that a

creditor may levy an attachment and thus supersede the

unregistered mortgage. That is all the rights that the

Legislature intends to give to creditors with respect to

unregistered motor vehicle mortgages. The Legislature

has said to creditors of persons appearing to own auto-

mobiles: "If you rely on appearance of ownershi]), take a

mortgage and record it, or levy on the property for your

debt." But the Legislature has not imposed on mort-

gagees of motor vehicles the same penalty on mortgages

of chattels generally, namely, that it may be defeated by

any creditor who becomes such while the mortgage is

unrecorded, no matter how long such creditor may delay

asserting his rights with respect to the property. In the

case of a chattel mortgage of a motor vehicle he must

assert his rights before the mortgage is registered, other-

wise it will be prior.
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III.

If an Ordinary Chattel Mortgage Is Not Promptly

Recorded a Creditor Who Becomes Such While It

Was Unrecorded May Attack It After It Is

Recorded, But Not So With a Motor Vehicle

Mortgage.

Again the Court says:

"Furthermore, it [appellant] seems to have over-

looked the fact that, in California, a creditor may

attack his debtor's mortgage even though he is un-

able to perfect a Hen until after the mortgage has

been recorded or the mortgaged property has passed

into the hands of the mortgagee."

From what we have said above we believe the Court will

now agree that we have not overlooked that condition of

the law as it applies to mortgages generally. The reason

the creditor can attack the mortgage even after it was

recorded is because it is declared to be utterly void as

to him unless immediately recorded.

As stated above, the voidness (as to those who become

his creditor while the mortgage was unrecorded) con-

tinues perpetually because the word "unless" implies an

absolute condition and not a provisional condition that will

continue for a particular length of time and then cease.

That is what Judge Yankwich meant when he said in

Re Wiegand, 27 Fed. Supp. 725, 729:

"The word 'unless' means 'except, if not; upon any

less condition (than that) or in any other case (than

that)'. 'Unless' implies a condition, the non-happen-



—7—
ing of which prevents a right from arising . . .

( Citing authorities.)

"'Until' means 'during the whole time before;

up to the time of (an action, occurrence, etc.), im-

plying cessation or reversal at that time.'
"

Likewise Judge Yankwich in his opinion in the case of

In Re Wiegand, supra, recognized that a motor vehicle

mortgage will be void as to a creditor who acquires a lien

while it is unrecorded. But in that case, as in the case

at bar, the mortgage was registered prior to the filing of

the petition. The decision in that case commences with

the statement: "An adjudication was made upon a volun-

tary petition on December 12, 1938". It concludes as fol-

lows : "As any rights which the trustee might have as a

lien holder did not accrue until December 12, the title of

the mortgage is immune from challenge". That is a cor-

rect statement of law. The trustee as of the date of

bankruptcy is ordained a creditor with a writ of execu-

tion returned unsatisfied. He has no status as of any

earlier date, hence at the time he got the only rights he

had there was no creditor in bankruptcy who could have

objected, because the mortgage had been registered.



IV.

The Motor Vehicle Act Recognizes Peculiar Charac-

teristics of Motor Vehicles That Distinguish Them
From Ordinary Chattels.

Motor vehicles by the laws of the State of California

form a very special class of chattels in connection with

credit considerations. In the ordinary case the chattel

bears no indication of the condition of the title pertain-

ing to it. Also in the ordinary case the owner of a chat-

tel has no indicia to prove that he is at the moment the

owner. He may have a bill of sale but still may have

parted with ownership or created a lien. But the provi-

sions of the Motor Vehicle Act require that at all times

there is a document of title outstanding showing the pres-

ent condition of the title to the car. Accordingly there

is no need for any person to extend credit to the possessor

of an automobile on the supposition that he is the owner,

because the intending creditor has only to inquire for

the ownership certificate. If he is actually relying on

the automobile he may take a chattel mortgage or im-

mediately ascertain that he cannot get one. There is

no possibility that he could be misled.

We concede that the foregoing taken alone would not

constitute sufficient grounds for a court to legislate dif-

ferently with respect to automobiles than other chattels,

but we do earnestly contend that it constitutes a valid

distinction justifying the Legislature in making and ex-

press rule, as we contend it has done, with respect to auto-

mobiles.

We concede that the policy of the State of California

has been against secret liens. We may also concede that

it continues opposed to secret liens, but we do respect-

fully urge that the Legislature has persistently shown an



intention to make a special case of motor vehicles and

to impose a degree, quality, and extent of invalidity on

unregistered motor vehicles less than applies to chattel

mortgages generally. The difiference we have pointed out

above.

Conclusion.

In conclusion we again respectfully call the attention of

the Court to the express language of Section 198 of

the Motor Vehicle Code which declares the method de-

scribed in the Act to be the "exclusive" method of giving

constructive notice of a chattel mortgage on a motor

vehicle and expressly excepting such mortgages from the

provisions of vSections 2959, 2965, 2966, and 2957 of the

Code of Civil Procedure. We have noticed, of course, that

Section 3440 is not expressly mentioned, but the provi-

sions of Section 3440 of the Civil Code with respect to

immediate change of possession of a chattel in a sale are

but provisions for giving constructive notice of sale and

that is the only purpose of Section 3440. When the Legis-

lature enacted in Section 198 of the Motor Vehicle Code

that the method provided in that code is the exclusive

method of giving constructive notice, it also excepted

chattel mortgages of motor vehicles from the rule an-

nounced in Section 3440 with respect to sales which by

decision has been incorporated in this state into the law

governing chattel mortgages. As said in the decision in

Re Wiegand, supra:

"The previous decisions, arising before the method

of registration with the Motor Vehicle Department

was declared exclusive, were grounded on the propo-

sition that, there being no conflict between the re-

quirements, an intention to except chattel mortgages

on motor vehicles from the general code provisions
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relating to the recording of all chattel mortgages will

not be inferred.

"But when the Legislature, by unequivocal lan-

guage, says that it intends to except chattel mort-

gages on vehicles from the general recording require-

ments of other chattel mortgages and to provide for

a different and exclusive method for their registra-

tion, it would be almost presumptuous on the part of

courts to decline to give effect to such clearly ex-

pressed intent." (Italics the court's.)

We respectfully submit that a rehearing in this cause

should be granted and that the judgment of the District

Court should be reversed.

Respectfully submitted,

Louis Ferrari,

Edmund Nelson,

G. L. Berrey,

Hugo A. Stein meyer.

By G. L. Berrey,

Attorneys for Bank of America National Trust &
Savings Association.

Certificate of Counsel.

I, G. L. Berry, one of counsel for the petitioner in the

above case declare that to the best of my belief the above

petition is well founded and is not taken for purposes of

delay.

G. L. Berrey.
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In the District Court of the United States,

District of Arizona

Civ. 43-Phx.

J. D. COLLINS,
Plaintiff,

vs.

HATTIE L. MOSHER, Individually, a widow;

HATTIE L. MOSHER, As Trustee, a widow;

NIELSINE HERLICK, a widow; L. SKRE-
HOT, a widower; JOHN J. HANLON, As

Tenant; KATIE F. YOUNG, a widow ; J. DOE,
As Trustee; DOE 1; DOE 2; DOE 3; and

DOE 4;

Defendants.

COMPLAINT IN SUIT TO QUIET TITLE TO
REAL PROPERTY AND TO CONSTRUE
RIGHTS UNDER A TRUST WILL

Comes now the plaintiff, J. D. Collins, and for

his cause of action alleges:

I.

That plaintiff is a non resident of the State of

Arizona and is a resident of the State of Oregon;

That the defendants, Hattie L. Mosher, Nielsine

Herlick, L. Skrehot, and John J. Hanlon, are resi-

dents of the State of Arizona

;

That Katie F. Young is a non resident of the

State of Arizona and is a non resident of the State

of Oregon, but her exact residence and whereabouts.
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at the present time, is unknown to this plaintift*;

That J. Doe, as trustee, is a resident of the State

of Arizona;

That Doe 1, Doe 2, Doe 3, and Doe 4, are residents

of the State of Arizona or elsewhere, excepting

that they are non residents of the State of Oregon,

and when their true addresses are ascertained they

will be set forth

;

That the names of J. Doe, as trustee, and Doe 1,

Doe 2, Doe 3, and Doe 4, are unknown to this plain-

tiff and they are being sued under fictitious names

and when their true names are ascertained the court

will be asked to substitute their true names for the

fictitious names employed by the plaintiff in bring-

ing this action.

II.

That the plaintiff, J. D. Collins, is seeking to

Quiet the Title and [4] and to secure a construction

of his rights in the following described real estate,

which real property is described as follows, to-wit:

Real property in Section Five (5), Township

One (1) North, Range Three (3) East, of the

Gila and Salt River Base and Meridian, being

in the County of Maricopa, State of Arizona,

and beginning at a point Thirty Three (33)

feet North and Three Himdred and Thirty

Nine and Eighty Nine Hundredths (339.89)

feet East from the Southwest corner of the

Southeast Quarter of said Section Five (5) ;

Running thence North Five Hundred and Nine

and Eighty One (509.81) Hundredths feet;
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Thence West One Hundred and Fifty Six and

Two Hundredths (156.02) feet; Thence North

Two Hundred and Two and Forty Three Hun-

dredths (202.43) feet; Thence East Two Hun-

dred and Fifty Six and Twenty Four Hun-

dredths (256.24) feet; Thence South One Hun-

dred and Fifty Three and Six Hundredths

(153.06) feet; Thence East One Hundred and

Forty (140) feet; Thence North One Hundred

and Fifty Three and Forty Nine Hundredths

(153.49) feet; Thence East Twenty (20) feet;

Thence South Two Hundred and Three and

Fifty Four Hundredths (203.54) feet; Thence

West One Hundred and Sixty feet ; Thence South

Five Hundred and Nine and Eighty One Hun-

dredths (509.81) feet; Thence West One Hun-

dred (100) feet to the place of beginning.

That the vahie of said premises is in excess of

Three Thousand Dollars ($3,000) and is $25,000.00

exclusive of interest and costs.

That the plaintiff, Collins, is the equitable owner

of a one quarter (^4) undivided interest as a cestm

que trustent and remainderman in the above de-

scribed premises and said interest in itself is of

a value in excess of Three Thousand Dollars

($3,000.00) exclusive of interest and costs, to-wit:

in excess of Six Thousand Dollars ($6,000.00).

That the title to said premises is vested in the

defendant Trustees of the Julia A. Lount Estate.
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III.

That all of said premises were originally a part

of the estate of Julia A. Lount, deceased, whose

will was filed for probate in the Probate Court of

the County of Maricopa, Territory of Arizona, May
22, 1907, in probate cause No. 1180; that a copy of

said will is hereunto attached as Exhibit "A"; that

by the formal decree of said Probate Court all of

the hereinabove described premises were distributed

according to the terms of the will and this vested

the title in defendant, Hattie L. Mosher and Wil-

liam B. Lount as Trustees, [5] in trust, as provided

in said will.

IV.

That August 31, 1924, one of the trustees, Wil-

liam B. Lount, died and no other trustee has since

been appointed by any court or at all.

V.

That the plaintiff, J. D. Collins, is the grantee

by deed, duly executed, acknowledged, and re-

corded, for a valuable consideration, of all the right,

title, interest, estate, claim and demand, both at law

and in equity, of the above described real property,

of Frances Lount, who is the daughter of William

B. Lount, deceased.

That by virtue of the terms of the attached will

the said Frances Lount and therefore this plaintiff

is entitled and has been entitled since the death of

the father of Frances Lount, the said William B.

Lount, to an undivided one quarter interest in the

rents, issues and profits of the above described real
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property and to a one quarter undivided interest as

remainderman in all of said property.

VI.

That although the defendant, Hattie L. Mosher,

as such trustee under the will, had no power, in-

dividually, to manage, control, rent, lease, sell or

hypothecate any of the above described premises, as

appears from the attached will, nevertheless said

Hattie L. Mosher has attempted to manage said

premises alone and plaintiff is informed and be-

lieves, and basing his allegation on such information

and belief, alleges:

That said Hattie L. Mosher has executed certain

instruments, since the death of William B. Lount,

her co-trustee, to some of the defendants herein

named, the exact nature of which is unknown to

this plaintiff.

VII.

This plaintiff is informed and believes and basing

his allegation upon such information and belief,

alleges

:

That some of these various instruments will ripen

into title adverse to said trustee and this plaintiff

and thereby said property will be entirely [6] lost

to said trustee and this plaintiff unless this action

is brought forthwith to quiet title to said premises

in the two trustees as set forth in the will.

VIII.

That the plaintiff made demand upon the de-

fendant, Hattie L. Mosher, as such trustee to quiet
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the title to said premises, but that the said Hattie

L. Mosher failed and refused to do so.

This action is brought therefore by this plaintiff

for and on behalf of said trustee, Hattie L. Mosher,

and by virtue of her present authority to quiet the

title to the aforesaid premises.

IX.

Plaintiff is credibly informed and believes that

the defendants and each of them claim some in-

terest adverse to that of the plaintiff and the de-

fendants Hattie L. Mosher, as trustee, and J. Doe,

as trustee, in said premises.

Wherefore, plamtiff prays:

a. That the title of the premises above described

be quieted in the Trustees of the Julia A. Lount

Estate as against any claim whatsoever of the said

Hattie L. Mosher, individually, Nielsine Herlick,

L. Skrehot, Katie F. Young, John J. Hanlon, as

tenant. Doe 1, Doe 2, Doe 3 and Doe 4.

b. That the defendant Trustees of the Julia A.

Lount Estate be declared to have the title in fee

simple to said premises, in trust, however, for plain-

tiff and the heirs and grantees or assignees of the

heirs of Julia A. Lount, deceased.

c. That the defendants and each of them, except

Hattie L. Mosher, as trustee, and J. Doe, as trustee,

be barred and forever estopped from having or

claiming any interest in said premises or any part

thereof.

d. That as incidental to said relief the court in-

terpret the rights and title of this plaintiff under
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the will of said Julia A. Loiint, deceased and par-

ticularly what rights this plaintiff has in the rents,

issues and profits, and the proceeds of any sale or

sales of real estate of the above described [7] prem-

ises as the grantee of one of the heirs of W. B.

Lount, deceased.

Further, plaintiff prays that a writ of subpoena

issue against the defendants, Hattie L. Mosher, as

trustee, Hattie L. Mosher, individually, Nielsine

Herlick, L. Skrehot, and John J. Hanlon, requiring

them to answer and set forth their entire claims,

rights, titles and interests in the above described

real estate if they have, or pretend to have, any

such.

For such other and further relief as to this court

may seem meet and equitable and proper in this

action.

For his costs and accruing costs, with the legal

interest thereon, as incurred by him in this cause.

E. E. SELDEN
Attorney for Plaintiff, J. D. Collins

State of Arizona,

County of Maricopa—ss.

E. E. Selden, being first duly sworn, on oath de-

poses and says:

That he is the attorney for the plaintiff, J. D.

Collins, in the above entitled cause. That he has

read the foregoing complaint and knows the con-

tents thereof and that the matters and things there-

in alleged as true are true of his own knowledge.
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except as to those matters and things which are

alleged upon information and belief and as to such

matters and things this affiant believes the same to

be true.

E. E. SELDEN
Affiant

Subscribed and sworn to before me this 29 day

of May, 1939.

[Seal] FRANK DYKES
Notary Public

My Commission expires : Jan. 5, 1943. [8]

EXHIBIT A
I, Julia A. Lount, of the city of Phoenix, County

of Maricopa, Territory of Arizona, being of sound

mind and memory, do make, publish and declare

this my last will and testament, hereby revoking all

former wills by me at any time heretofore made, in

manner following, that is to say

:

I.

After the payment of my just debts and fimeral

expenses I give, devise and bequeath unto my
daughter Hattie L. Mosher, her heirs and assigns

forever, all of the east half of that block of land in

the Churchill Addition to the city of Phoenix, as

shown on an unrecorded plat thereof, and bounded

on the North by Polk street, on the East by First

street, on the South by Van Buren street and on

the north by Center street.
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II.

I give, devise and bequeath unto my son William

B. Lount and to my said daughter Hattie L. Mosher,

jointly, all of the residue and remainder of my
property, real, personal and mixed, wherever situ-

ated, IN TRUST however, to be by them managed,

controlled, leased, sold and distributed, in manner

following

:

(1) Said trustees shall manage, control, lease,

hypothecate and sell any and all of such residue

estate as they in their judgment shall deem best

for the beneficiaries hereunder and without other

or further authority from the Probate or other

court; and shall, without other authority than

their own and the authority herein contained, exe-

cute deed, deeds or other instruments of conveyance

of any such residue of which I may die seized, and

it is my intention that such conveyance shall be

sufficient in law.

(2) Said trustees shall direct such distribution

of my personal effects as they may see fit, except

that I may hereafter provide [9] a separate memo-

randa of my wishes in this respect for them to

carry out but which is not intended to have the

force of a will other than my personal confidence

in them that my wishes thus expressed will be re-

spected, and they may Teafin and divide between

themselves such personal effects.

(3) In case either, or both of my sisters, Mel-

vina A. Landon of Detroit, Michigan, and Elizabeth

J. Barnes of Hadley, Michigan, are alive at the
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time of my decease, I desire that my said trustees

shall pay from said residue to each of said sisters,

within one year after my decease, five hundred

dollars.

(4) For 'the purpose of providing a wedding

trousseau for each of my grand-daughters, Frances

Lount and Julia W. Mosher, in case one/or both

are not married before my decease, it is my desire

and I hereby direct that my said trustees pay to

each from said residue estate the sum of five hmi-

dred dollars for that purpose, when such occasion

arises on or before the wedding day, on presenta-

tion of a bill of items if required by said trustee,

and in their discretion.

(5) After the foregoing provisions have been

carried out I direct that the remainder of the resi-

due of my estate be distributed as follow^s

:

(a) Distribute all rents, issues and j^rofits, and

the proceeds of any sale or sales of real estate which

came to me through the estate of my late husband,

Samuel D. Lount, deceased, (I owning three quar-

ters and my said son owning one quarter thereof)

two quarters of my said three quarters to my said

daughter, Hattie L. Mosher, and the other quarter

to my said son.

(b) Distribute all rents, issues and profits, and

the proceeds of any sale or sales of real estate, or

other property, belonging to the co-partnership of

S. D. Lount and Son, my interest therein [10] being

the one-half, five of my eight sixteenths to my said

daughter and the other three sixteenths to my said

son.
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(c) Distribute all rents, issues and profits, and

the proceeds of any sale of real estate or other

property belonging to me and not otherwise herein-

before provided for, share and share alike between

my said son and daughter.

III.

Should either my said son or daughter die before

my decease, it is my desire that the residue distribu-

tive share of such deceased son or daughter be dis-

tributed among the children of such deceased son

or daughter, share and sahre and share alike; i. e.

such surviving child or children shall take the full

distributive share of said son or daughter, the

parent.

IV.

If for any cause, from death or otherwise, a

vacancy should occur in said trusteeship? I direct

that the Probate Court fill such vacancy by the

appointment of some suitable person having the

approval of the surviving trustee and the benefi-

ciaries of the deceased trustee and if alive and does

not act then with the approval of such son or

daughter who declines for any reason to act.

y.

It is my wish that bond shall not be required from

either my said son or daughter in their capacity as

such trustees.

VI.

After the probate of this will and the filing of an

inventory of my estate, without appraisement, des-
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ignating the property under the various classifica-

tions aforesaid, I desire that no further proceedings

be had in Probate Court, other than notice to cred-

itors to [11] present and prove claims, and said

trustees be not required to account other than be-

tween themselves, so long as my said son and

daughter s shall act.

VII.

I hereby nominate and appoint my said son Wil-

liam B. Lount and my said daughter Hattie L.

Mosher executors of this will, and request that no

bond be required for the execution of this trust.

In witness whereof, I hereunto set my hand, in

the presence of witnesses, this 27th day of April,

1905.

JULIA A. LOUNT

The foregoing instrument, consisting of three

pages besides this, was, on the date thereof, by said

Julia A. Lount, signed and published as and de-

clared by her to be her last will and testament, in

the presence of us, and that we then, at her request,

in her presence, and in the presence of each other,

subscribed our names as witnesses thereto.

W. H. STILWELL
Residing at Phoenix, Arizona

J. M. JAMISON
Residing at Phoenix, Arizona

Endorsements

:

[Endorsed]: Filed May 22nd, 1907. By George

Kirkland, Clerk. By
, Deputy Clerk.
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Probate No. 1180, Maricopa County, Territory of

Arizona. [12]

[Endorsed]: Filed May 29, 1939. Edward W.
Scruggs, Clerk. United States District Court for

the District of Arizona. By Helen Stroup, Deputy

Clerk. [13]

[Title of District Court and Cause.]

MOTION OF DEFENDANT L. SKREHOT
TO DISMISS COMPLAINT

Comes now L. Skrehot, one of the defendants in

the above entitled cause and moves that the Court

dismiss the complaint of the plaintiff upon the

following grounds, to-wit

:

I.

That the plaintiff does not show that he has any

interest, legal or equitable, in the property de-

scribed in the complaint.

II.

That it affirmatively appears from the complaint

that the alleged trust, which the plaintiff seeks to

establish, was never effectively created, it appearing

from the alleged Will purporting to create said

trust that said property was, in fact, devised to

William B. Lount and Hattie L. Mosher, son and

daughter of the testator.
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III.

That it appears from the exhibit attached to the

complaint that the purported trust sought to be

established by the complaint was wholly invalid;

and that the property des- [14] cribed in the com-

plaint, under the Will passed either to the named

trustees, absolutely and in fee simple, or the Will

was ineffective and the property passed by descent

and distribution to the heirs of the testator.

GUST, ROSENFELD,
DIVELBESS, ROBINETTE
AND COOLIDGE,

By J. L. GUST,
201 Professional Bldg.,

Phoenix, Arizona.

Attorneys for Defendant L. Skrehot.

Received copy of within this 27 day of June,

1939.

E. E. SELDEN,
Attorneys for plaintiff.

[Endorsed] : Filed Jun. 27, 1939. [15]
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[Title of District Court and Cause.]

MOTION OF DEFENDANT NIELSINE HER-
LICK TO DISMISS COMPLAINT

Comes now Nielsine Herlick, by her attorneys

Silverthorne & Silverthorne, and moves the Court

to dismiss the plaintiff's complaint upon the grounds

and for the reasons as follows

:

1: That it appears upon the face of the com-

plaint that the Court does not have jurisdiction of

the subject matter for the reason that the plain-

tiff's claim is predicated and based solely upon the

rights of Frances Lount as a beneficiary under the

Will of Julia A. Lount, deceased, and the maximum
amount which said Frances Lount could be entitled

to receive under said Will is Five Hundred Dollars

($500.00).

2 ; That the complaint fails to state a claim upon

which relief can be granted for the reason that it

appears from the Will of Julia A. Lount, deceased,

that Frances Lount, and the plaintiff as successor

to the rights of Frances Lount under said Will,

have no right to or claim upon the property de-

scribed in the complaint, or to any property of the

estate of Julia A. Lount, deceased, in excess of

money in an amount not to exceed Five Hundred

Dollars ($500.00). That the property of said estate

[16] vested in Hattie L. Mosher and William B.

Lount upon the death of said Julia A. Lount.
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Wherefore, said defendant prays that plaintiff

take nothing by his action, that said complaint be

dismissed and that she have her costs.

SILVERTHORNE &
SILVERTHORNE,

G. W. SILVERTHORNE,
311 Phoenix National Bank

Bldg,

Phoenix, Arizona,

Attorneys for Defendant Nielsine Herlick.

Received copy of the within document this 1 day

of July, A. D. 1939.

E. E. SELDEN,
By FRANK DYKES,

Attorney for Plaintiff.

[Endorsed] : Filed Jul. 1, 1939. [17]

[Title of District Court and Cause.]

MOTION OF DEFENDANT KATIE F. YOUNG
TO DISMISS COMPLAINT AND NOTICE

Comes now Katie F. Young, one of the defend-

ants in the above entitled cause, and moves that

the Court dismiss the complaint of the plaintiff

upon the following groimds, to-wit

:

I.

That the plaintiff does not show that he has any

interest, legal or equitable, in the i)roperty described

in the complaint.



18 J. D, Collins vs.

II.

That it affirmatively appears from the complaint

that the alleged trust, which the plaintiff seeks to

establish, was never effectively created, it appear-

ing from the alleged Will purporting to create said

trust that said property was, in fact, devised to

William B. Lount and Hattie L. Mosher, son and

daughter of the testator.

III.

That it appears from the exhibit attached to the

complaint that the purported trust sought to be

established by the complaint was wholly invalid;

and that the property described [18] in the com-

plaint, imder the Will passed either to the named

trustees, absolutely and in fee simple, or the Will

was ineffective and the property passed by descent

and distribution to the heirs of the testator.

GUST, ROSENFELD,
DIVELBESS, ROBINETTE
& COOLIDGE,

By J. L. GUST,
201 Professional Bldg.,

Phoenix, Arizona. [19]

To J. T>. Collins, the above named plaintiff, and to

E. E. Selden, his attorney of record

:

Please take notice that the defendant, Katie F.

Young, will request that her above and foregoing

Motion to Dismiss plaintiff's complaint be set down
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for oral argument on the next regular law and mo-

tion calendar of the Court.

GUST, ROSENFELD,
DIYELBESS, ROBINETTE
& COOLIDGE,

By J. L. GUST,
Attorneys for Defendant, Katie P. Young.

Received copy of within this 29 day of July, 1939.

E. E. SELDEN,
Attorneys for Plaintiff.

[Endorsed]: Piled Jul. 29, 1939. [20]

In the United States District Court for the

District of Arizona

October 1939 Term
At Phoenix

Minute Entry of Saturday, October 28, 1939

(Phoenix Division)

Honorable Dave W. Ling, United States District

Judge, presiding.

Civ—43

J. D. COLLINS,

Plaintiff,

vs.

HATTIE L. MOSHER, et al..

Defendants.

Defendants' Motions to Dismiss having been sub-

mitted and by the Court taken under advisement,
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and the Court having duly considered the same

and being fully advised in the premises,

It is ordered that this case be and it is dismissed

as to all defendants. [21]

[Title of District Court and Cause.]

NOTICE OF APPEAL AND NOTICE OF
FILING BOND ON APPEAL.

NOTICE OF APPEAL
To Hattie L. Mosher, individually, a widow,

Hattie L. Mosher, as Trustee, a widow, Nielsine

Herlick, a widow, and her attorneys, Silverthorne

and Silverthorne, and George Silverthorne, L. L.

Skrehot, a widower, Katie F. Young, a widow, and

Gust, Rosenfeld, Divelbess, Robinette & Coolidge,

and John L. Gust, their attorneys, and John J. Han-

Ion, as tenant:

You and each of you will please take notice that

J. D. Collins, plaintiff in the above-entitled cause

appeals to the United States Circuit Court of Ap-

peals, Ninth Circuit at San Francisco, California,

from that certain order made on the 28th day of

October, 1939, dismissing the Complaint in the

above-entitled cause, which Order by virtue of the

rules of this Court [22] is in force and effect a

judgment upon the merits in this cause in favor

of the defendants.

That said plaintiff' also appeals from that certain

Order of this Court made on January 15, 1940, de-
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nying the Motion of this plaintiff to set aside the

aforesaid judgment of October 28, 1940, and to per-

mit S. D. Lount to intervene as an additional party

plaintiff.

E. E. SELDEN,
Attorney for J. D. Collins.

NOTICE OF FILING BOND
You and each of you, the parties named in the

foregoing Notice of Appeal, please take notice that

J. D. Collins files with this Notice of Appeal, a

bond for appeal in the sum of Two Hundred Fifty

($250.00) Dollars as required by Rule 73 of the

Rules of Civil Procedure for the District Courts

of the United States.

E. E. SELDEN,
Attorney for J. D. Collins.

[Endorsed: Filed Jan. 25, 1940. [23]

[Title of District Court and Cause.]

BOND ON APPEAL
Know All Men by These Presents

:

That we, J. D. Collins, as principal, and the un-

dersigned sureties, are held and firmly bound to

the above set forth defendants, in the penal sum
of Two Hundred and Fifty Dollars ($250.00), law-

ful money of the United States, well and truly to

be paid. For this we bind ourselves, our estates
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and personal representatives. The condition of this

undertaking is that the plaintiff, J. D. Collins, is

appealing to the Circuit Court of Appeals for the

Ninth Circuit from the judgment and decree en-

tered in this Court October 28, 1939 dismissing this

action. Now, therefore. If the said Plaintiff, and

Appellant, J. D. Collins, shall well and truly pay

all sums adjudged against him in this appeal, by

way of costs, then this obligation to be null and

void, otherwise to be in full force and effect.

J. D. COLLINS.
By E. E. SELDEN,

Attorney for Plaintiff and Appellant.

ROBT. J. EVANS
W. O. EVANS
COIT I. HUGHES
H. B. HUGHES.

[Endorsed]: Filed Jan. 25, 1940. [24]
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Department of Justice

United States District Court

Office of the Clerk

District of Arizona

Phoenix, Arizona

January 25, 1940

Messrs. Gust, Rosenfeld, Divelbess,

Robinette & Coolidge

Attorneys at law

Professional Building

Phoenix, Arizona.

Messrs. Silverthorne & Silverthorne

Attorneys at law

1st Nat'l Bank Bldg.

Phoenix, Arizona.

John J. Hanlon, Esquire

Phoenix, Arizona.

Dear Sirs:

Re: Civ-43-Phx. Collins vs. Hattie L. Mosher,

et al.

I enclose herewith copy of notice of appeal and

notice of filing bond, the original of which was

filed today in the above entitled case.

Very truly yours,

EDWARD W. SCRUGGS,
Clerk.

By WM. H. LOVELESS,
Chief Deputy,

hs [25]
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[Title of District Court and Cause.]

ORDER CONTINUING TIME FOR FILING
OF RECORD ON APPEAL AND

DOCKETING CAUSE
Forty days not having elapsed since the filing of

the Notice and Bond on Appeal, in the above en-

titled cause;

It is hereby ordered that the plaintiff have to,

and including, the Fourth day of April, 1940, in

which to file the Record on this Appeal with the

United States Circuit Court of Appeals and there

docket this action.

This Order is in accordance with Rule 73 (g).

DAVE W. LING,

Judge.

[Endorsed] : Filed Mar. 4, 1940. [26]

[Title of District Court and Cause.]

ORDER CONTINUING TIME FOR FILING
OF RECORD ON APPEAL AND

DOCKETING CAUSE

Whereas, an Order was entered in this Court

extending the time for filing and docketing the rec-

ord in the above entitled case in the Circuit Court

of Appeals, Ninth Circuit, to and including April

4, 1940, before the 40 days had expired after filing

the Notice of Appeal and Notice of filing of Bond,

and the filing of Bond, and it is not yet April 4,

1940, therefore:
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It is hereby ordered that the plaintiff, J. D. Col-

lins, have to, and including April 24, 1940, in which

to file the Record on this Appeal with the United

States Circuit Court of Appeals, Ninth Circuit.

This Order is in accordance with Rule 73 (g").

DAVE W. LING,

Judge.

[Endorsed] : Filed Mar. 23, 1940. [27]

[Title of District Court and Cause.]

DESIGNATION OF THE PORTIONS OF THE
RECORD, PROCEEDINGS AND EVIDENCE
REQUIRED ON APPEAL BY PLAINTIFF.

The above named appellant, J. D. Collins, hereby

states that upon his appeal to the Circuit Court of

Appeals, Ninth Circuit, sitting at San Francisco,

from the judgment heretofore rendered and entered

in the above entitled cause, as set forth in the No-

tice of Appeal filed in this court January 25, 1940,

that he designates the following portions of the

record, proceedings and evidence to be contained in

the Record on Appeal of this plaintiff and appel-

lant, namely:

1—Complaint in Suit to Quiet Title, filed May 29,

1939.

2—Motion to Dismiss of Defendant Skrehot, filed

June 27, 1939.

3—Motion to Dismiss of Defendant Herlick, filed

July 1, 1939.
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4—Motion to Dismiss of Defendant Katie F.

Young, filed July 29, 1939.

5—Order—Minute Entry of October 28, 1939, Dis-

missing the case as to all defendants.

6—Notice of Appeal filed January 25, 1940.

7—Copy of letter to attorney for Nielsine Her-

lick.

8—Copy of letter to attorney for Skrehot and

Young, both mailed January 25, 1940. [28]

9—Bond on Appeal, filed January 25, 1940.

10—Order extending time to April 4, 1940, filed

March 4, 1940.

11—Order extending time to April 24, 1940, filed

March 23, 1940.

12—This paper designating portions on appeal, filed

April 3, 1940.

E. E. SELDEN,
Luhrs Towers, Sixth Floor,

Phoenix, Arizona,

Attorney for J. D. Collins.

Received copy April 3, 1940.

GUST, ROSENFELD,
DIVELBESS, ROBINETTE
& COOLIDGE

J. L. GUST
SILVERTHORNE &
SILVERTHORNE

G. W. SILVERTHORNE
[Endorsed] : Filed Apr. 3, 1940. [29]
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United States of America,

District of Arizona—ss.

I, Edward W. Scruggs, Clerk of the United States

District Court for the District of Arizona, do here-

by certify that I am the custodian of the records,

papers and files of the said Court including the rec-

ords, papers and files in the case of J. D. Collins,

Plaintiff, versus Hattie L. Mosher, individually, a

widow; Hattie L. Mosher, as Trustee, a widow;

Hielsine Herlick, a widow; L. Skrehot, a widower;

John J. Hanlon, as Tenant; Katie F. Young, a

widow; J. Doe, as Trustee; Doe 1; Doe 2; Doe 3;

and Doe 4, Defendants, numbered Civil 43 Phoenix,

on the docket of said Court.

I further certify that the attached pages, num-

bered 1 to 30, inclusive, contain a full, true and

correct transcript of the proceedings of said cause

and all the papers filed therein, together with the

endorsements of filing thereon, called for and desig-

nated in the designation of record on appeal filed in

said cause and made a part of the transcript at-

tached hereto, as the same appear from the originals

of record and on file in my office as such Clerk, in

the City of Phoenix, State and District aforesaid.

I further certify that the Clerk's fees for pre-

paring and certifying to this said transcript of rec-

ord amounts to the sum of $3.95 and that said sum
has been paid to me by counsel for the appellant.
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Witness my hand and the seal of the said Court

this 22nd day of April, 1940.

[Seal] EDWARD W. SCRUGGS,
Clerk.

By WM. H. LOVELESS,
Chief Deputy Clerk. [30]

[Endorsed]: No. 9505. United States Circuit

Court of Appeals for the Ninth Circuit. J. D. Col-

lins, Appellant, vs. Hattie L. Mosher, individually,

a widow; Hattie L. Mosher, as Trustee, a widow;

Nielsine Herlick, a widow; L. Skrehot, a widower;

John J. Hanlon, as tenant; Katie F. Young, a

widow. Appellees. Transcript of Record. Upon

Appeal from the District Court of the United

States for the District of Arizona.

Filed April 24, 1940.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals for

the Ninth Circuit

No. 9505

J. D. COLLINS,
Appellant,

vs.

HATTIE L. MOSHER, Individually, a widow;

HATTIE L. MOSHER, as Trustee, a widow;

NIELSINE HERLICK, a widow; L. SKRE-
HOT, a widow^er; John J. Hanlon, as Tenant;

KATIE F. YOUNG, a widow;

Appellees.

POINTS INTENDED TO BE RELIED UPON
AND PARTS OF THE RECORD TO BE
PRINTED.

Comes now the appellant and in compliance with

sub-division 6 of Rule 19 of the Rules of Prac-

tice of United States Circuit Court of Appeals for

the Ninth Circuit, herein sets forth the points in-

tended to be relied upon by appellant on the ap-

peal, as well as the parts of the record necessary to

be printed in order to properly present these points.

POINTS INTENDED TO BE RELIED UPON
1. The first point relied upon is that the jur-

isdiction of the District Court was properly in-

voked as well as that of the Circuit Court of Ap-

peals.
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(a) The jurisdiction of the District Court is

evidenced by the fact that the suit is to save for

and on behalf of the trustee, who refuses to act,

property of the total value of $30,000.00.

(b) The value of appellant's contingent rever-

sionary interest as a resulting cestui que trust is

in excess of $3,000.00 exclusive of interest and costs.

(c) The value of the appellant's interest in the

rents, issues and profits is in excess of $3,000.00

exclusive of interest and costs.

(d) There is a complete diversity of citizenship.

(e) The jurisdiction of the Circuit Court of

Appeals is shown by the bond and Notice of Ap-

peal.

2. The second point relied upon by appellant is

that under the terms of the will of Julia A. Lount,

deceased, appellant is a contingent, reversionary,

resulting, cestui que trust, and that, as such, this

suit can be maintained to remove a cloud from the

title of the property described in the complaint

when the trustee refuses to act.

3. The third point is that the appellant is en-

titled to one quarter of the rents, issues and profits,

of the property described, as a resulting cestui que

trust.

4. The fourth point is that the appellant is en-

titled to a declaratory judgment of his rights under

the will of Julia A. Loiuit, deceased.

5. The fifth point is that appellant is entitled

to an accounting with the trustee of the rents, issues
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and profits already received since the death of W.
B. Lount, deceased, his father.

6. A thorough analysis of the meaning and in-

terpretation of every phase of the will of Julia A.

Lount, deceased, in the light of the allegations of

the complaint.

PARTS OF THE RECORD TO BE PRINTED

Cover, Index, and Names and Addresses of Attor-

neys of Record.

Page in Record

Complaint 4

Exhibit ''A", Attached to the Complaint 9

Motion of Skrehot to Dismiss 14

Motion of Herlick to Dismiss 16

Motion of Katie F. Young to Dismiss 18

Minute Entry of October 28, 1939, Dismissing

Case 21

Notice of Appeal and of filing of Bond on Ap-

peal 22

Bond on Appeal filed January 25, 1940 24

Copy of letter sent to Attorney for Defendants

January 25, 1940 25

Signed Order of the Judge extending time to

April 4, 1940 26

Signed Order of the Judge extending time to

April 23, 1940 27

This Designation of Points relied upon and parts

to be printed 28
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Clerk's Certificate of Transcript of Record 30

E. E. SELDEN,
Attorney for Appellant.

Sixth Floor, Luhrs Tower,

Phoenix, Arizona,

Received copy May 24, 1940.

OUST, ROSENFELD,
DIVELBESS, ROBINETTE
& COOLIDGE,

Attorney for Skrehot and Young.

Received copy May 24, 1940.

SILVERTHORNE &
SILVERTHORNE,

Attorney for Herlick.

[Endorsed] : Filed May 27, 1940. Paul P. O'Brien,

Clerk.
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J. D. COLLINS,

Appellant,

vs.

HATTIE L. MOSHER, Individually, a widow;
HATTIE L. MOSHER, as Trustee, a Widow;
NIELSINE HERLICK, a Widow;
L. SKREHOT, a Widower;
JOHN J. HANLON, as Tenant;

KATIE F. YOUNG, a Widow;
Appellees.
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by

E. E. SELDEN, Attorney

FOR

J. D. COLLINS

Filed with the Clerk of the Circuit Court of Appeals,

in San Francisco, California, August , 1940.

Clerk.
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J. D. COLLINS,
Appellant,

vs.

HATTIE L. MOSHER, Individually, a widow;

HATTIE L. MOSHER, as Trustee, a Widow;
NIELSINE HERLICK, a Widow;
L. SKREHOT, a Widower;

JOHN J. HANLON, as Tenant;

KATIE F. YOUNG, a Widow;
Appellees.
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by

E. E. SELDEN, Attorney

FOR

J. D. COLLINS

REPUBLIC AND GAZETTE COMMERCIAL PRINTERY, PHOENIX, ARIZONA



b.

NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD IN CAUSE

No. 9505

E. E. SELDEN, Luhrs Tower, Phoenix, Arizona,

Attorney for Appellant.

GUST, ROSENFELD, DIVELBESS, ROBINETTE
& COOLIDGE, Professional Building,

Phoenix, Arizona,

Attorneys for Appellees,

Young and Skrehot.

SILVERTHORNE & SILVERTHORNE,
Phoenix National Bank Building,

Phoenix, Arizona,

Attorneys for Appellee,

NiELSINE HeRLICK.

This cause was heard in the United States District

Court, District of Arizona, by DAVE W. LING,
Judge Presiding. This cause being Numbered

CIVIL 43

Now on Appeal to the Circuit Court of Appeals, Ninth

Circuit, as Cause:

No. 9505
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J. D. COLLINS,
Appellant,

vs.

HATTIE L. MOSHER, Individ-

ually, a widow; HATTIE L.

MOSHER, As Trustee, a widow
; ) No. 9505

NIELSINE HERLICK, a

widow ; L. SKREHOT, a widow-

er; JOHN J. HANLON, As
Tenant; KATIE F. YOUNG, a

widow,
Appellees.

OPENING BRIEF OF APPELLANT

A
In Front of Brief

Beginning on page c

Matter in Brief with Page References
AND Table of Cases Alphabetically

Arranged and Index to Rules Cited

B
Statement

of

Pleadings and Facts Giving Jurisdiction to

District Court and to Circuit Court of Apppeals

1. The jurisdiction depends upon diversity of citi-

zenship; the appellant being a citizen of the State of



Oregon. The defendants Hattie L. Mosher, Nielsine

Herlick, L. Skrehot, and John J. Hanlon, are citizens

and residents of the State of Arizona

;

That Katie F. Young is a non-resident of the State

of Arizona and is a non-resident of the State of Oregon,

but her exact residence and whereabouts, at the present

time, is unknown to this appellant.

The matter in controversy exceeds $3,000.00 and is

$25,000.00 exclusive of interest and costs.

The jurisdiction of the District Court is sustained

by Revised Code Annotated, Title 28, Section 41, Sub
Section (1) (b), page 888 of the United States Code,

Compact Edition.

The jurisdiction of the United States Circuit Court

of Appeals for the Ninth Circuit is sustained by Re-

vised Code Annotated, Title 28, Section 225, (a) (1),

page 917, United States Code, Compact Edition.

2. No treaty or Statute is involved.

3. The Complaint shows all jurisdictional matters

on page 4, of the Record, and the Bond on Appeal ap-

pearing on page 24 of the Record, show the invoking

of jurisdiction on appeal in accordance with the Rules

of Civil procedure.

C

The appellant, J. D. Collins, is the grantee, by deed

of all interests, both in law and in equity, of the

daughter of William B. Lount, deceased.

By the terms of the Will of Julia A. Lount the major

portion of her estate was left "IN TRUST" (capitals

being in the will) to William B. Lount and Hattie L.

Mosher, the only children of said Julia A. Lount, de-

ceased.



Briefly, the terms of the will vest the title in Wil-

liam B. Lomit and Hattie L. Mosher, ^'IN TRUST"
with full power of sale or disposition by said two
trustees, and a direction for a division of the rents,

issues and profits of said estate between the trustees

in certain proportions. There is, however, a provision

that in the event of the death of one of said trustees a

new trustee is to be appointed, satisfactory to the sur-

viving trustee and to the beneficiaries of the deceased

trustee.

No provision is made for the residue of the estate

upon the termination of the trust, and no provision

is made for the disposition of that portion of the rents,

issues and profits from the premises, which would have

belonged to said William B. Lount had he survived.

The appellant alleges upon information and belief

that the surviving trustee, Hattie L. Mosher, has exe-

cuted certain instruments to some of the appellees

herein, and the appellant believes that such instru-

ments will ripen into title by adverse possession against

said trustee, Hattie L. Mosher, and the appellant as

well.

Appellant therefore made demand upon said Hattie

L. Mosher to bring suit to set aside said deed, or con-

veyance, which said trustee refused to do, whereupon
this suit to quiet title was filed by the appellant by

virtue of the present powers and rights of said trustee

to quiet the title to the premises described.

The api)ellant's right to bring this suit in behalf of

the trustee is grounded upon the fact that the will of

Julia A. Lount upon its face in unambiguous terms

creates a valid Express Trust.

That it was obviously contemplated by Julia A.

Lount, deceased, that there would remain a res for



the trustees to administer until the death of the sur-

vivor. That the trust could not terminate until the

death of the last surviving trustee and that at this

time the appellant and other heir of William B. Lount,

deceased, would inherit by reversion, and as, resulting

cestuis que trustent, a one quarter interest each in

whatever remained of the estate.

This interest is contingent in its nature and would

be insufficient to support appellant 's action except for

two reasons, the fact that appellant's suit is in part

asking for affirmative relief resembling in its nature

a mandatory injunction requiring the appointment of

a second trustee, and second: that relief is asked for

and on behalf of the present right of the living trustee

to quiet the title to the premises.

Moreover it is the contention of the appellant that

William B. Lount, deceased, inherited only a life in-

terest in the rents, issues and profits of the trust estate,

and that ever since his death, which was in 1924, the

appellant has been entitled to one quarter of the rents,

issues and profits of the described premises, which

amount already exceeds Three Thousand Dollars

($3,000.00) exclusive of interest and costs, with un-

known future possibilities.

For the purpose of protecting his present and future

rights the appellant is asking to have the title quieted

in the two trustees.

Appellant is likewise asking for a declaration of

his rights as provided by Title 28, Section 400, and

for an accounting against the surviving trustee who
has received the rents, issues and profits.
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ASSIGNMENT OF ERRORS

The court erred in ordering the dismissal of the

Complaint in the above entitled cause. This error is

based upon several grounds, to-wit:

1. The court erred in refusing to Quiet the Title to

the set forth premises in the Trustees of the Julia A.

Lount Estate.

2. In refusing to declare the title in fee to be in

the two trustees, IN TRUST, however, for plaintiff

and the heirs and grantees, or assignees of the heirs of

Julia A. Lount, deceased.

3. In refusing to bar the defendants, excepting

Hattie L. Mosher, as Trustee, and J. DOE, as Trustee,

from having or claiming interest in said premises.

4. In refusing to interpret the rights and title of

this appellant to the rents, issues and profits, and the

proceeds of any sale, or sales, since the death of Wil-

liam B. Lount.

5. The court erred in refusing said cause to come
on for trial.

E
ARGUMENT OF THE CASE

(Summary)

So far as this appeal is concerned the court may
consider two papers only, the Complaint, page 4 of

Record, and the motions to dismiss, pages 14-16 and 18

of Record. These pleadings raise several rather un-

usual points of law.

The first point to be considered relates to juris-

diction.



The second concerns the right of appellant to main-

tain this action.

The third concerns the construction of the will.

The fourth relates to appellant's right to an account-

ing, and to the rents, issues and profits, as resulting

cestui.

The fifth relates to appellant's right to a Declara-

tory Judgment.

These points will cover appellant's right to have

the title quieted in the trustee, or trustees, against the

other appellees, and to have another trustee appointed.

ARGUMENT
Appellant will consider the foregoing points in their

numerical order as set forth in the foregoing summary.

First Point
(Jurisdiction)

There is a diversity of citizenship (see Complaint)

paragraph I thereof at page 4 of the Record.

The appellant is a resident of Oregon and the trus-

tee, Mosher, as well as John Doe, Trustee, and the

other defendants, are all residents of the State of

Arizona, excepting Katie F. Young.

When suit is brought by the cestui que trust after

refusal of the trustee to act, the citizenship of the cestui

que trust governs on the question of Federal Juris-

diction.

Needham vs. Wilson
47 Fed. 556,

131 C. C. A. 102.

The property is alleged to be of the value of

$25,000.00 (Complaint) paragraph II, of Complaint.



In a suit to quiet title where the property will be

lost unless such title is quieted the amount in contro-

versy is the value of the property.

Green vs. Fisk, 154 U. S. 668, 14 Set 1193.

Jones vs. Fritschle, 154 U. S. 590.

The Sydney, 139 U. S. 331, 11 Set. 620.

The amount involved is the value of the property

and rights which will be affected, if the relief prayed

for is granted, rather than the value of the complain-

ant's interest.

Hood vs. Tangipahoa Parish School
Directors, 210 Fed. 384.

Larabee vs. Dolley, 175 Fed. 365.

In the instant case even the value of complainant ^s

one quarter personal interest as contingent reversioner

is more than $3,000.00 exclusive of interest and costs,

as is also his present interest in the rents, issues and
profits and in an accounting.

The amount must be ascertained by viewing the

complaint in the most favorable light possible for the

complainant, the amount claimed being accepted if not

unreasonable.

U. S. Bitterman vs. Louisville R. Co.,

207 U. S. 205, 28 Set. 91.

McNeil vs. Southern R. Co.
202 U. S. 543, 26 Set. 722.

Therefore the jurisdiction of this cause, both in the

District Court and in the Circuit Court of Appeals is

quite clear.
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Second Point

(Right of Appellant to Maintain the Action)

The appellant claims, in the Complaint

:

^*That although the defendant, Hattie L. Mosher,
as such trustee under the will, had no power, indi-

vidually, to manage, control, rent, lease, sell or
hypothecate any of the above described premises,
as appears from the attached will, nevertheless, the
said Hattie L. Mosher has attempted to manage
said premises alone and plaintiff is informed and
believes, and basing his allegations on such in-

formation and belief, alleges

:

That said Hattie L. Mosher has executed certain

instruments, since the death of William B. Lount,
her co-trustee, to some of the defendants named,
the exact nature of which is unknown to this

plaintiff.

This plaintiff is informed and believes, and bas-

ing his allegations upon such information and
belief, alleges

:

That some of these various instruments will

ripen into title adverse to said trustee and the

plaintiff and thereby said property will be lost to

said trustee and this plaintiff unless this action is

brought forthwith to quiet title to said premises
in the two trustees as set forth in said will.

'

'

It has universally been recognized that the rights of

a cestui que trust, even when under disability, may
be lost by adverse possession, or by laches

:

''Where the legal title is in a trustee, adverse
possesion by a third person for the requisite

period results in the acquisition of a title which
is good against both the trustee and the cestui que
trust, even though the cestui que trust is under



some disability, such as infancy, coverture, or in-

sanity."

2 Corpus Juris Secundum,
page 514, Sec. 5 notes

35, 36, 37, 38, and 39.

See also

:

Meeks vs. Olpherts, 100
U. S. 546.

In view of this situation, as the trustee refuses to

act, although demand has been made, Page 6, lines 4

to 7, page 9 of Record, it becomes the right and duty

of the appellant to act for and on behalf of the trustee.

To this effect we quote from

Bogert on Trusts,

As follows:

*'If the trustee cannot, or will not, enforce the

cause of action running to him for the benefit of
the cestui, a practical difficulty arises which
compels the courts to vary their usual rules as to

parties. There is danger that the cause of action
may be barred by laches or by operation of the

statute of limitations, if the cestui is obliged to

wait for the trustee to act, or is forced to sue the
trustee to compel action, or to bring a proceeding
for the removal of the trustee and the appointment
of a successor.

In addition the financial condition of the third
party may change so that all relief will be shut off.

In the emergency the court permits a suit in equity
by the cestui to enforce the cause of action running
to the trustee, in which the third party and the
trustee should be made parties defendant. The
cestui is not enforcing his own cause of action, but
is acting as a temporary representative of the
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trust in order to effect a recovery which will go
to the trustee or his successor for the benefit of the

cestui."

Bogert Trusts, Vol. 4,

pages 2533-34, Sec. 870.

Bowdoin College vs. Merritt,

(C. C.) 54 F. 55.

Reinach vs. Atlantic and G.
W. R. Co. (C. C.) 58 F. 33.

Owens vs. Ohio Central R. Co.

(C. C.) 20 F. 10.

RIGHTS OF APPELLANT AS CONTINGENT
REVERSIONER

Although appellant's rights in the remainder after

the death of the surviving trustee are in the nature

of an equitable reversion, and are made to depend upon
whether or not the property is sold during the contin-

uance of the trust, nevertheless the appellant has a

present right to the appointment of a trustee as pro-

vided in the will, Amended Complaint, page 2, lines

15 to 20, being page 14 of the record.

In asking for the appointment of a trustee he will

not be suing for damages, which are too remote, so far

as appellant's interest after the death of Hattie L.

Mosher is concerned, but is rather asking for relief in

the nature of a mandatory injunction to require the ap-

pointment of a trustee as provided in the will to pro-

tect whatever future rights he may have in the prem-

ises. Appellant is not concerned in whether or not the

trustees sell all of the subject matter of the trust, that,

of course, is their privilege, what he is concerned in is

that there be a second trustee appointed, satisfactory

to the beneficiaries under the will of Julia A. Lount,
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and therefore satisfactory to the appellant, to guard
his interest in the premises and permit a sale thereof

only if ''both" trustees think such sale expedient. The
appointment of such a trustee would greatly increase

appellant's possibility of reversion. It is submitted

that relief in the nature of injimction is available even

to one having a mere contingent interest.

From : Pavkovich vs. Southern Pac. Ry. Co.

We quote

:

''The owner of a contingent interest may pro-
tect that interest against deterioration or destruc-
tion by enjoining a threatened waste. This is well
settled by the authorities.

Hayward vs. Stillingfleet,

1 Ark. 422;

Robinson vs. Litton,

3 Ark. 209;

Brashear vs. Macey, supra

;

Cannon vs. Barry, supra

;

Miles vs. Miles, 32 N. H.
147, 64 Am. Dec. 362;

Petersen vs. Farrell,

127 N. C. 169,

37 S. E. 189;

Cowand vs. Meyers, 99 N. E. 198,

6S. E. 82;

Gordon vs. Lowther, supra;

Braswell vs. Morehead, 45 N. C.

26, 57 Am. Dec. 586;

Lewisburg University vs.

Tucker, 31 W. Va. 621, 8 S. E. 410.

It comes within the rule that an injunction will

be granted to prevent an injury to real property
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which consists in the removal or destruction of the
substance of the estate, or where the party injured
cannot be adequately compensated in damages,
or where the resulting damages cannot be meas-
ured by any certain pecuniary standard.

Richards vs. Dower, 64
Cal. 63, 28 Pac. 113;

Silva vs. Garcia, 65 Cal. 592,

4 Pac. 628;

More vs. Massini, 32 Cal. 595

;

16 Am. and Eng. Ency. of Law, 361.

Pavkovich vs. Southern Pacific Ry. Co.
87 Pac. 1097, at 1100.

RIGHTS OF APPELLANT AS BEING
ENTITLED TO RENTS, ISSUES

AND PROFITS

As will be shown, in Fourth Point of this argu-

ment on page 37, hereof, the appellant is the owner,

as a resulting cestui que trust of one quarter of the

rents, issues and profits from the property described

in the complaint ever since the death of William B.

Lount in 1924.

Clearly, if this be true, as appellant contends, he is

entitled to an immediate accounting, as well as to the

appointment of a trustee, for if the premises are sold

appellant is entitled to one quarter of the proceeds,

and if they are not sold appellant will inherit an un-

divided one quarter interest at the death of the surviv-

ing trustee. It follows therefore that if the interest of

William B. Lount in the rents, issues and profits has

devolved upon his descendants as contended by appel-

lant, that such interest is already vested and has

merged with the equitable reversion in the descend-

ants of William B. Lount, and of Julia A. Lount.
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Certainly the contention that the will of Julia A.

Lount, deceased, created a ''discretionary" trust in

William B. Lount and Hattie L. Mosher (see this brief,

argument on point 3, page 21, and that therefore the

appellant has a present vested right in the accrued

and accruing rents, issues and profits is strongly sup-

ported by the terms of said will.

Under these circumstances the appellant is at least

entitled to a declaratory judgment as provided by Title

28, Section 400, for here is no moot question but a very

present issue as to whether or not this appellant is

entitled to the present and future rents, issues and
profits, as well as an accounting for past rents, issues

and profits.

Third Point
(Construction of the Will)

A VALID TRUST

The appellant squarely, and without equivocation,

takes the position that the will of Julia A. Lount, de-

ceased, created a valid and subsisting express trust.

It is true that the only beneficiaries of the trust

named in the will are the trustees, themselves.

This, however, does not defeat the trust.

In this connection appellant quotes from

:

Bogert on Trusts

as follows

:

"It is believed that the doctrine of merger is

an elastic doctrine in equity, not one to be applied
with rigidity. Equity will not use merger if ser-

ious injustice would arise or intent be obviously
frustrated. Furthermore the requirement that the
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legal and equitable interests which are to merge
must be of the same size, and type, often prevents
merger where there is at first impression a chance
for the application of the doctrine. For example,
if there is a single trustee, and he is also the sole

cestui the legal interest may well be a legal fee
simple owned in severalty and the equitable in-

terest be an equitable fee simple owned in sev-

eralty. Hence the stage may be set for a merger.
But if there are two, or more, trustees, or two,
or more, cestuis, a diversity arises. The two, or
more, trustees hold their interest (generally legal)

as joint tenants. The title is vested in the group,
as a unit; while two, or more, cestuis hold their

equitable interests as tenants in common in almost
all cases. This slight difference in the character
of the legal and equitable interests may justify the
refusal to apply merger except in the instance of

a single person or sole trustee and cestui. Thus
even if A and B hold a legal fee as trustee for A
and B, who have the complete equitable interest,

the difference between joint tenancy and tenancy
in common may be ample ground for leaving the

trust intact.'^

Bogert on Trusts, Vol. 1,

page 383, Sec. 129.

Citing

:

Sturgis vs. Citizens National Bank
of Pocomoke, 137 A. 378, 152 Md. 654.

In re Caswell's Will, 222 N. W.
235 (Wis.)

We next quote from

Pomeroy's Equity,

as follows

:

''There has been some discussion as to whether
a cestui can also be a trustee and it is generally
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held that if there are several trustees there is no
objection:

Rankin vs. Metzger, 69 App.
Div. 264, 74 N. Y. Supp. 649;

Summers vs. Higley, 191 111.

193, 60N. E. 969;

Nellis vs. Rickard, 133 Cal 617,

85 Am. St. Rep. 227, 66 Pac. 32;

Burbach vs. Burbach, 217 111.

547, 75N. E. 519;

Boyce vs. McLeod, 107 Md. 1,

68 Atl. 135.

But if a cestui becomes a sole trustee he should
apply for the appointment of another trustee, or
proceed under the direction of the court.

'

'

Pomeroy's Equity Jurisprudence, Vol. 3,

(Fourth Edition) Sec. 987, page 2147,
note in first column on page 2147 under
heading ''Beneficiary as Trustee."

Appellant's third quotation is from

Corpus Juris

where it is said:

"While it has been stated very broadly and with
great positiveness that the same person cannot be
both trustee and beneficiary, this doctrine results

from that of merger of estates rather than from
any incompatibility of interest between the trustee

and cestui que trust. It is undoubtedly true that

the same person cannot be at the same time sole

trustee and sole beneficiary of the same identical

interest; or in other words, that a trust cannot
exist where the legal and beneficial interests are in

the same person.

But the prohibition against the dual relation-

ship is directed against the same interest, and a
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cestui que trust is not absolutely prohibited from
occupying the office of trustee, especially where
he is only one of several trustees, or where he is

a trustee for himself and others, and as long as

the trustee is not the sole beneficiary, it is no ob-

jection to the validity of a trust that the trustee

named is one of the beneficiaries."

65 Corpus Juris, 572, Sec. 337;

Citing

:

Vellacott vs. Murphy, 16 F.
(2d) 700;

Holsapple vs. Schroutz, 117
N. E. 547 (Ind.)

;

Nelson vs. Meade, 149 A. 626 (Me.)
;

Wetmore vs. Truslow, 51 N. Y. 338;

OgUby vs. Hickok, 128 N. Y. S. 860;

Allen vs. Hendrick, 206 P. 733;

Denniston vs. Pierce, 103 A. 557 (Pa.)
;

In re Hance's Estate, 69 Pa.
Super. 432;

and many other cases.

As appellant will conclusively show in the next divi-

sion of this "Argument" the trust created in the

instant case has many of the earmarks of a ''Spend-

thrift" trust and is technically speaking what "Re-

statement of the Law" has defined as a "Discretion-

ary" trust. The appellant will quote at some length

from the case of

Hance's Estate, (supra)

where it is said

:

'

' The sole question involved is whether there can

be a valid spendthrift trust created when the

trustees who are to preserve the trust are at the
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same time the cestuis que trustent of the income.
It has been decided there can be no valid spend-
thrift trust when the trustee is also the cestui que
trust, with full ownership of the subject of the
trust

:

Hahn vs. Hutchinson,
159 Pa. 133;

Ehrisman vs. Sener,
162 Pa. 577.

No one can be the owner of property, with legal

title to it, and have complete control of it and
still hold it free from claims of creditors. We think
the present case does not come within the rule.

The legal title to the principle was put in the
executors. They were to preserve the corpus, pay
the income to themselves, each to receive one half,

each is in a sense the trustee of the other. The cus-

tody and control of the property is in them, jointly,

as Executors. There being a joint control the in-

come, as received, does not at once become the
property of either, but a division, or settlement,

is contemplated. One purpose of the trust is to

secure the principal during the lives of the recip-

ients of the income.

Neither party can terminate the trust, for if

they both drop out from any other cause than
death, there would still be required an active

trustee to preserve the corpus and divide the in-

come, and the income is not in the control of either

of the beneficiaries, but is in them jointly as long
as they continued to serve under the appoint-
ment. '

'

Hance's Estate, 69 Pa.
Super. 432, at page 434.

In the instant case the duties of the trustees were

far more arduous and active than those of the trustees



18

in the Hance case. In the instant case the trustees

were not only impowered to manage, control, lease,

hypothecate and sell any and all of the residue of the

estate as they in their judgment shall deem best,

(Amended complaint page 9, line 24 to 26) record

page 12, but they are even instructed to distribute

personal effects. Amended complaint page 10 line 7,

Record page 13, also to pay legacies to certain parties

and then to divide the proceeds of sales, if any, in

certain complicated proportions, not the same propor-

tions, between themselves, depending upon which par-

ticular property was involved. (Amended complaint,

pages 10 and 11,) pages 13 and 14 of the record.

It also appears that the trustees were entrusted with

the management and control of a partnership known
as S. D. Lount and Son, to which belonged real estate

and other property, the proceeds of which were to be

divided 5/8 of 8/16 to Hattie L. Mosher and 3/16 to

William B. Lount.

Many complicated and arduous duties. Surely if

the income did not actually vest in the beneficiaries

until actually divided by the active trustees in the

Hance case (supra) it is far more apparent in the

instant case where the discretionary powers of the

trustees are so much greater and their duties so much
more complicated, that no title can possibly vest in

either cestui que trust luitil after actual division of

the rents, issues and profits in the various and vary-

ing proportions as provided in the singular, but well

drawn, will of Julia A. Lount, deceased.

Nothing can be clearer from the face of the will of

the deceased than the fact that she did not wish to

entrust the uncontrolled supervision of interests in

the partnership of S. D. Lount and Son, and her other
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property, to the judgment of either of her children,

alone.

Either she feared some weakness in the one or the

other which might cause the dissipation of the prop-

erty or she wished in all cases that each of her children

should be a check upon the other.

The trust was to be continued until the death of the

survivor, there being specific provision for the ap-

pointment of a successor upon the death of either of

the two trustees. (Amended complaint page 11, lines

15 to 20.) Record page 14.

Taking the intent of the testatrix exclusively from
the four corners of the will, as we should, there can

be no reasonable doubt that a true and valid discre-

tionary Express Trust was by apt and clear language

created.

The next authority to which the appellant desires

particularly to call the attention of this Honorable

Court is no less an authority than

^'RESTATEMENT OF TRUSTS"

wherein it is stated

:

''If there are several trustees of a trust, the
trustees may be the beneficiaries of the trust."

Restatement of Trusts, Sec. 99 (4)

There is no case directly in point in Arizona and
therefore "Restatement of Trusts" is the law in Ari-

zona.

The Supreme Court of the State of Arizona has in

two quite recent opinions adopted the Restatement as

the law in Arizona when no case has been decided by
our own court.
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These two cases are

;

Cole vs. Edison Company, 86 Pac.
2d. 946 at 947.

Smith vs. Normart, 75 Pac.
2d. 38 at page 42 Col. 1.

Furthermore it has been decided by the Supreme
Court of the United States that the Federal Courts

will follow the law of the State when the matter arose

in matters of substantive law.

Tomkins vs. Erie, 58

Supreme Court, page 817.

It therefore follows that the ''Restatement of

Trusts" is the law of the courts, both Federal and
State on all questions of first impression, like the in-

stant case.

In addition to all of the foregoing secondary author-

ities and the numerous cases cited therein, the appel-

lant directs the court 's particular attention to a recent

decision of the Supreme Court of Kansas in which

the language used is quite remarkably applicable to

the facts and issues of the case at bar.

From the Kansas case we quote

:

'

' The doctrine of merger, which is largely a matter
of theory, ought not to be employed to defeat the

intent of the testator and to extinguish the rights

of persons who are strangers, and not parties to

the transaction.

We are of the opinion that under the will the
interests of the beneficiaries are not common to

each other, that each trustee is to look after the
interest of all beneficiaries, that each beneficiary

is interested in what all of the trustees may do
in the management and control of his estate, and
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there being specific provision for succession of
trustees, that it may not be said that any bene-
ficiary is trustee for himself, alone.

In so far as merger of the legal and equitable

estate is concerned, we are of the opinion the in-

tention of the testator is too clear to permit it to

be defeated or destroyed by application of the doc-

trine/'

Johnson vs. Muller.
86 Pac. (2d) 569, Kansas.

(A DISCRETIONARY TRUST)

Having established beyond cavil that the will of

Julia A. Lount, deceased, created a trust, the next

question is, what kind of a trust ?

It is appellant's contention that the trust created

is in the nature of a spendthrift trust. It is an active

trust in the highest sense, placing great responsibility,

great power and complete discretion in the hands of

the trustees. It is more technically speaking not a

spendthrift trust, but rather a discretionary trust.

However a spendthrift and a discretionary trust are

in all essential particulars, except perhaps technical

working, alike; for neither is subject to the debts of

the cestui, and neither is alienable inter vivos nor

devisable.

In this connection we quote from Bogert on Trusts

as follows

:

''The gift to the trustees of large discretionary
powers regarding the use of the income for the
beneficiary, or payment of it to him, has some-
times been construed to indicate an intent to pre-
vent alienation of the cestui 's interest.
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Bogert Trusts

Vol. 1, page 738,

Sec. 225, Note 9.

From—Morrow vs. Apple, 26 F. (2d) 543,
58 App. D. C, 171,

We quote:

''The Supreme Court of the United States, after
a full consideration of the English cases, held
that the power of alienation is not a necessary in-

cident to an equitable estate for life, and that if

the owner of the property in the free exercise of
his bounty, so dispose of it as to secure its enjoy-
ment to his beneficiary, without making it alien-

able by him, or liable in any manner for his debts,

and that such an intention when clearly expressed
by the founder of the trust, must be respected
by the courts.

Nichols vs. Eaton,
91 U. S. 23 L. Ed. 254.

Fearson vs. Dunlop,
10 Mackey, 21 D. C. 236.

King vs. Shelton,

36 App. D. C. 1,

which was affirmed m

:

Shelton vs. King,
229 U. S. 90,

33 S. C. 686,

57 L. Ed. 1086.

Smith and Son vs. Towers,
Garnishee, 69 Md. 77,

14 A. 497, 15 A. 92,

9 Am. St. Rep. 398.

Coming now to determine the intent of the testa-

trix in this case, we think it apparent that a spend-
thrift trust was established by her will. She placed

il
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all of her property in the hands of a trustee, to

manage, collect the rents, profits and income, 'and
to apply the same to the use and benefit of my
beloved son Luther L. Apple, with power in my
said trustee to mortgage, sell, convey, improve,
invest and reinvest the proceeds therefrom, in his

best judgment and discretion'.

It is, we think, apparent that the clause, 'with
power in my said trustee to mortgage, sell, convey,
improve, etc. is parenthetical, and in our view the
testatrix intended the words 'in his best judgment
and discretion' to qualify the words 'to apply the
same to the use and benefit of my beloved son
Luther L. Apple'. Support is found for this view
when the second part of the sentence is considered,

for there, by use of the same words ('in his best

judgment and discretion') the trustee was given
a like discretion as to the payment to the son of

part of the principal. The parenthetical expres-
sion in the first part of the sentence is complete,
in itself, for it clothes the trustee with 'power'
to mortgage, sell, etc. the trust estate."

The foregoing case of

Morrow vs. Apple, 26 Fed.
2d. 543,

is identical with the case at bar except for the fact

that no such ambiguity exists in the will of Julia A.

Lount, deceased, as existed in the Apple case.

In the instant case the power to manage and control

as well as to sell and hypothecate any and all of the

estate was placed expressly and unambiguously within

the "judgment" of the trustees.

There are no parenthetical expressions nor dangling

clauses to cast doubt upon the interpretation in this

case.
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The will (lines 24 to 31 inclusive, page 9 of the

Amended Complaint) and 12 of the Record, reads as

follows

:

'^Said trustees shall manage, control, lease, hypo-
thecate and sell all of such residue as they in their
judgment shall deem best for the beneficiaries
hereunder and without other or further authority
from the Probate or other court; and shall, with-
out other authority than their own and the author-
ity herein contained, execute deed, deeds or other
instruments of conveyance of any such residue of
which I may die seized, and it is my intention that
such conveyance shall be sufficient in law.

'

'

The foregoing paragraph from the will of Julia A.

Lount, deceased, is clearly controlling and refers to

all of the residue of the estate which by the the pre-

ceding paragraph of said will (Amended Complaint

lines 19 to 23), Record Page 12, was devised and be-

queathed to William B. Lount and Hattie L. Mosher,

IN TRUST, however, "to be managed, controlled,

leased, sold and distributed, in manner following:"

then follows the paragraph quoted about the ** judg-

ment" of the trustees.

It is obvious that all later portions of the will must
be read in ''pari materia" with the portions of the will

above quoted, for only in this manner can the whole

will be given force and effect.

It is obvious that the paragraphs of the will desig-

nated as (a), (b) and (c), and commencing at line 23

of the Amended Complaint, and at page 13 of the

record, in each case, with the words

:

"Distribute all rents, issues and profits"

are necessarily subordinate in their meaning to the

general language heretofore quoted, lines 19 to 23, in-
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elusive, on page 9 of the Amended Complaint and on

page 12 of the record, for nowhere in the will is any

power given to manage, control, lease, hypothecate

or sell any of the property except in said lines 19 to

23, inclusive, on page 9 of the amended complaint,

where such potver and right is placed exclusively in

the '^judgment'' of the trustees.

Only by construing these provisions together can

the whole will be given force and effect.

The construction of the will, as a whole, and the

giving effect to every part thereof, if possible, is a

cardinal principle of construction of wills.

Walker vs. First Trust and Savings Bank,
12 F. (2d) 896, 75 A. L. R. 757.

In Re Shaw's Estate, 246 Pac. 48 (Cal.)

Indeed without the powers of management, control,

sale and leasing in the trustees the whole will falls, for

these powers are the very essence of the will.

Other cases where the courts have held that it is not

necessary for a will to specifically declare the trust

property as beyond the reach of creditors in order to

create a spendthrift trust are the following

:

Everett vs. Haskins, 171 Pac.
632, 102 Kan. 546.

Wemyss vs. White, 34 N. E. 718,

159 Mass. 484.

It is of no importance, however, to this appellant

whether the will of Julia A. Lount, deceased, created

a spendthrift trust, strictly speaking, or not.

The important thing from appellant's point of view

is that the interest of William B. Lount by its in-

definiteness and its absolute subordination to the
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*'judgment" of the trustees was confined to a ''life

estate" in the rents, issues and profits and was not

alienable either inter vivos or by will.

If the trust created by the will of Julia A. Lount,

deceased, was a spendthrift trust or in the nature of

such a trust there could be no merger of the legal and

the equitable title because the cestui que trust never

actually acquires any title to any of the property de-

vised until the trustee has exercised his discretion and

chooses to release property to the cestui.

From Corpus Juris we quote

:

''Where the trust is such as is characterized a

'Spendthrift Trust' a merger will not ordinarily

result where the life tenant beneficiary acquires

the interest of the remaindermen."

65 Corpus Juris 568, 569, Sec. 325.

Note 70 on page 569.

Citing

:

Bowlin vs. Citizens' Bank and Trust Co.,

198 S. W. 288, 131 Ark. 97.

In Re Moore, 48 A. 884, 198 Pa. 611.

In Re Cork's Estate, 6 Pa. Dist. & Co. 260.

Mather's Estate, 17 Pa. Dist. 127.

Another particularly good case is :

Vellacott vs. Murphy, 16 Fed. (2d) 700.

The will of Julia A. Lount, deceased, created what

is technically known as a discretionary trust rather

than a "Spendthrift" trust.

Concerning discretionary trusts we quote from Re-

statement of Trusts, as follows:

"In a discretionary trust it is the nature of

the beneficiary's interest rather than a provision
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forbidding alienation which prevents the transfer
of the beneficiary's interest."

Restatement of Trusts
page 383, Sec. 155.

Comment on sub-section 1.

See also concerning discretionary trusts

:

Bogert Trusts, Vol. 1, Sec. 226,

at page 741, Notes 20, 21.

We quote further from Restatement of Trusts con-

cerning discretionary trusts, as follows:

"If by the terms of the trust it is provided that

the trustee shall pay to, or apply for, a beneficiary

so much of the income and principal, or either,

as the trustee in his uncontrolled discretion shall

see fit to pay or apply, and upon the death of the

beneficiary shall pay to another person all of the

income and principal not so paid, or applied, a
transferee or creditor of the beneficiary can not
compel the trustee to pay over any part of the

trust property.

The result is the same where whatever is not paid
to or applied for the beneficiary passes to the
estate of the settlor hy a resulting trust/*

Restatement of Trusts,

Vol. 1, pages 384-385.

Upon the question of the power of the beneficiary to

devise his interest in a spendthrift, or discretionary,

trust, we quote

:

''Where, however, to permit alienation of the

interest of the beneficiary would be destructive

to the trust and incompatible with its purposes
there is no power of alienation, although no re-
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strictions on the power are expressed in the instru-

ment creating the trust."

65 Corpus Juris page 549,

note 37.

Again it is said

:

''If the beneficiary of an estate is not invested

with the title thereto, or control over it, during his

lifetime, he cannot dispose of it hy will, or author-
ize anyone to intermeddle."

65 Corpus Juris page 539,

Sec. 286, note 27.

O 'Gorman vs. Crowly, 83 A.
379. 80 N. J. Eq. 101.

Nothing could be more clear than that the property

covered by the will in the instant case was to be man-
aged and sold as the trustees in their "judgment"
thought best for the beneficiaries, under the will. The
trustees would have no discretion and no right to use

their "judgment" for any persons except the bene-

ficiaries under the will. The beneficiaries referred to

(line 26, page 9, Amended Complaint), page 12 of the

record, were William B. Lount and Hattie L. Mosher,

the children of the deceased. The right was personal

to them, as the beloved children of the deceased, for

their care and protection, and therefore by its very

nature inalienable.

The word "alienation" has always included alien-

ation by will as well as intervivos.

Burbank vs. Rockingham Mut. Fire Ins. Co.

24 N. H. 550, 57 Am. Dec. 300.

It follows therefore that the beneficial interest of

William B. Lount and Hattie L. Mosher in the trust
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property was confined to an inalienable life interest

in the rents, issues and profits, while in said William
B. Lount and Hattie L. Mosher, jointly, as trustees,

there was the power of complete control even to the

point of sale.

Should it be contended that the very power of sale

converts the life estate of the beneficiaries into a fee

simple, the answer is that such a result would not

follow even if a sole trustee and tenant for life had
the power of sale.

The case of

Morrow vs. Apple, 26 F. 2d. 543,

as well as

Hance's Estate, 69 Pa. Super 432,

are conclusive on this point, but we quote further from
Corpus Juris

as follows

:

''A power added to a life estate will not enlarge
it to a fee where the exercise of the power is

limited, nor where the exercise thereof is re-

stricted, or contingent. * * * Thus a limited power
of sale as a power to sell to specified persons or
for particular purposes * * * or for the mainten-
ance, comfort, and welfare of the life tenant, or
his personal benefit or his support, or that of his

children, or of both, or others, or the life tenant
and others, will not enlarge the life estate into a
fee."

69 Corpus Juris, pages 556, 557, 558 & 559;
Section 1632.

So many cases are cited under the notes to the above

section of Corpus Juris that appellant could fill this

brief from cover to cover upon this point alone.
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Appellant believes the following cases are perhaps
particularly analagous to the case at bar

:

In Re Dargan's Estate,

237 Federal, 507.

Kent vs. Morrison, 26 N. E.
427. 153 Mass. 137.

Patterson vs. Gaissert,

94 S. E. 563, 147 Ga. 472.

Union and Mercantile Trust Co. vs. Moore,
220 S. W. 820, 143 Ark. 519.

Iowa City State Bank vs. Pritchard,
202 N. W. 512, 513 199 Iowa 676.

Romans vs. Foster, 121 N. E.
417, 232 Mass. 4.

However, in none of the cases cited is the power of

disposition so limited as the case at bar.

In the instant case disposition can be made only if

the trustees in their '^judgment" deem it best for the

beneficiaries and this ''judgment" must in any case

be their joint act and the trust feature of the will limits

and restricts the power of either to dispose of the

property without the consent of the other, and limits

both in their disposition and management to the pur-

poses of the trust.

It has therefore been conclusively demonstrated that

the will of Julia A. Lount, deceased, created a dis-

cretionary trust with a non-alienable life estate in the

rents, issues and profits vested in William B. Lount
and Hattie L. Mosher and with the legal title to the

property, in fee simple but limited by the trust, vested

in the trustees as such. The trustees, as such, holding

the legal title jointly and the beneficiaries, as such,

holding their equitable interests in common.

A valid, subsisting, active, express trust.



31

Fourth Point

(Interest of Appellant)

in the Remainder

The interest of the appellant in the residue of the

estate of Julia A. Lount at the termination of the dis-

cretionary trust is in the nature of an equitable rever-

sion or it is a possibility of reverter, a matter upon
which appellant is asking a declaratory judgment from

this Honorable Court.

It is said in Ruling Case Law:

^'When a trust has been declared of but a part
of the property conveyed or devised to trustees,

the law implies an intent to reserve the beneficial

ownership of the residue, and a trust therein ac-

cordingly results, as is also the case where prop-
erty is devised in trust for a stated purpose, and
the purpose becomes accomplished with part of
the property unused/^

26 R. C. L. Trusts at

page 1217, Sec. 61.

An excellent note is cited in

:

51 American Decisions,

page 757.

wherein a whole brief of the subject may be found.

From Restatement of Trusts, we quote:

^'Where the owner of property gratuitously
transfers it upon a trust which is properly de-

clared but which is fully performed without
exhausting the trust estate, the trustee holds the

surplus upon a resulting trust for the transferor,

or his estate, unless the transferor properly mani-
fested an intention that no resulting trust of the
surplus should arise."

Restatement of Trusts
Sec. 430, General Rule,
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Further it is stated

:

Where the owner of property devises or be-

queaths it upon a trust which is fully performed
without exhausting the entire property so devised
or bequeathed, the devisee or legatee holds the
surplus upon a resulting trust for the estate of
the settlor."

Restatement of Trusts
Sec. 430, Comment c.

Further commenting upon the rule it is said

:

"The rule stated in this section is applicable
where the owner of property transfers it to an-
other person and declares a trust for a particular
purpose and it does not appear from the terms of

the trust whether or not the whole of the property
will be needed for the accomplishment of the pur-
pose hut it ultimately turns out that it is not so

needed and the trust is fully performed without
exhausting the entire property/'

Restatement of Trusts
Sec. 430, Comment (g).

Illustrating Comment g, to Section 430, General

Rule, (supra) it is stated:

"Illustration

1. A bequeaths $10,000.00 to B in trust to apply
the income and principal for the support of C.

After B has applied the income and $2,000.00 of

the principal for the support of C, C dies. In the

absence of evidence of a different intention, B
holds the bala^ice of $8,000.00 upon a resulting

trust for A's estate/'

Restatement of Trusts,

Section 430, Comment (g)
Illustration 1.
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There is also an excellent and exhaustive discussion

of the whole question of resulting trusts of the char-

acter concerned in the case at bar in Bogert on Trusts

from which we quote

:

''While the exact theory of operation of these

resulting trusts is not explained by the courts, it

would seem that they are of two general types. In
one instance an equitable interest remains in the

settlor from the beginning of the trust. In the

second case this equitable interest returns to the

settlor or his successors. In the first type the re-

sulting trust is in the nature of an equitable

reversion ; in the second case the equitable interest

returns to the settlor or his successors. In the

first type the resulting trust is in the nature of

an equitable reversion; in the second it is like a
possibility of reverter.'*

Bogert on Trusts,

Vol. 2, Sec. 468, page 1445,

lines 6 to 12.

Further quoting from Bogert

:

*'For example, if S owns a fee and conveys it to

T in trust to support C for C's life, and the con-
struction of the instrument is that a fee passes to

T and not merely an estate for the life of C, the
equitable interest beyond the life of C, would seem
to remain in S and be in the nature of an equitable
reversionary interest."

Bogert on Trusts
Vol. 2, page 1445, Sec. 468,
lines 13 to 17.

The question seems to resolve itself into a construc-

tion of the will of Julia A. Lount, deceased, as leaving

an equitable reversionary interest in the estate of said

deceased from the beginning subject to being defeated
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by a "condition subsequent"; to-wit, the sale by the

trustees, acting jointly of all of the assets of the estate,

or as leaving a possibility of reverter in the said estate

subject to a condition precedent, to-wit; that there

should be a surplus after the death of both trustees.

Considerable force is given to the theory of a vested

equitable reversion remaining in the estate of the

testatrix by the fact that the estate was evidently very

extensive, and the further fact that the will provides

for the appointment of a disinterested trustee in the

event of the death of either of the children of the

testatrix.

The provision for a succession of trustees is almost

conclusive evidence of an expectation and intention

upon the part of the testatrix that there should be a

res to administer until the death of the survivor of

her two children, and therefore that there would be

a surplus after the purposes of the trust were ful-

filled.

Even if the court should view the will of Julia A.

Lount as creating a vested reversionary interest, it

is difficult to see how such reversion could merge with

the life interest of the beneficiaries under the trust.

Merger would be entirely contrary to the obvious

intent of the testatrix and would destroy the trust.

In this connection it has been said

:

''Appellants contend that under the doctrine of

merger of estates and accelleration of remainders,

the trust was terminated when the beneficiaries

of the life estate acquired the interest of the re-

maindermen. As a general rule, this is true when
the estates both legal and equitable, unite in the

same person. Bat other ivise, if the merger is held

in abeyance hy the clear intent or purpose of the
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trust. What is characterized in law as a spend-
thrift trust usually acts as a barrier and prevents
a merger. It seems that equity will not recognize

a merger, even where there is a union of legal and
equitable estates in the same person, if contrary
to the intention of the parties, if the effect would
be to destroy a valid trust/

^

Bowlin vs. Citizens Bank and Trust Company,
198 S. W. 288 at 289.

Citing

:

39 Cyc. 246, In Re Moore's Estate,

198 Pa. 611, 48 Atl. 884.

And several other cases.

See also Corpus Juris where it is said

:

''Where the trust is such as is characterized a
'spendthrift trust' a merger will not ordinarily
result where the life tenant beneficiary acquires
the interest of remaindermen."

65 C. J. Sec. 325, pages
568 and 569. Note 70.

Furthermore, since under the terms of the will of

Julia A. Lount, deceased, the interest of William B.

Lount and Hattie L. Mosher could not be augmented
beyond that of beneficiaries of a life estate in the

trust property without destroying the trust, it follows

that a trust estate for the lives of William B. Lount
and Hattie L. Mosher was, as it were, carved out of

the assets of the estate leaving the balance, if any, to

the estate of Julia A. Lount, deceased, except said

William B. Lount and Hattie L. Mosher, whose estates

were clearly limited by the trust and who therefore

could not be the beneficiaries of both the Express Trust

and of the Resulting Trust.
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However, although appellant is asking for a declara-

tory judgment on the matter, it is appellant's view

that his rights, so far as the surplus after the death

of Hattie L. Mosher are concerned are in the nature

of a possibility of reverter.

To this effect we quote from the case of

:

Blount vs. Walker as follows

:

''But as it is conceded that the trustee can take
no beneficial interest under the will, equity will

not permit him to hold the estate for his own bene-
fit, but will raise what is called a resulting trust

in favor of the heirs of the testatrix, and the vital

question remains, who are such heirs? Are they
those who could bring themselves within that class

at the time of the death of the testatrix, or are
they those only who can bring themselves within
such class at the time the resulting trust arises?

I do not find any authority directly in point upon
this question, but it seems to me upon principle,

and from the analogies of decided cases, that the

trust results in favor of those only who can bring
themselves within the class of heirs at the time
the trust arises. It is necessary, then, to inquire

when such trust arose; and it seems to me clear

that it could not arise until the death of Mrs.
Blount, for up to the time of her death she might
have issue, might have died in giving birth to issue,

or might have executed the power of appointment
in her last moments, and therefore, until she was
dead, there could be no resulting trust."

Blount vs. Walker,
9 S. W. 804 at 807.

We think the Blount case states the law in the case

at bar and therefore the only present rights of the

appellant, so far as his interest in any surplus after

the death of Hattie L. Mosher is concerned is confined

to a present right to have his rights under the will
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declared by this court and to have a trustee appointed

so that the estate will not be dissipated except by the

joint act of two trustees in accordance with the will

of the testatrix.

RIGHT TO RENTS ISSUES AND PROFITS

Since the will of Julia A. Loimt, deceased, created

a discretionary trust it follows that upon the death

of William B. Lount his interest in the rents, issues

and profits of the estate reverted immediately as a

resulting trust to the estate of Julia A. Lount, de-

ceased.

Since William B. Lount and Hattie L. Mosher were

the only children of Julia A. Lount, deceased, and since

appellant is the assignee of one of two living children

of William B. Lount, deceased, it follows that appel-

lant is now entitled to one quarter of all the rents,

issues and profits from the property described in the

complaint since the death of William B. Lount. There-

fore appellant is entitled to an accounting and to the

immediate appointment of a trustee to look after his

present and accumulated interest in the rents, issues

and profits which have already amounted to more than

Three Thousand Dollars ($3,000.00) exclusive of In-

terest and costs.

Fifth Point

(Declaratory Judgment)

The appellant is asking for affirmative relief in

the nature of quieting his title and the right of the

appointment of another trustee, and, as incidental

thereto, and also as an additional form of relief is ask-

ing for a declaratory judgment.
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The United States Supreme Court has upheld the

constitutionality of the declaratory judgment law.

Aetna L. Ins. Co. vs. Haworth,
300 U. S. 227; 81 L. Ed. 617,

108 A. L. R. 1000.

Furthermore declaratory judgments were rendered

in the case of wills even prior to the declaratory judg-

ment law.

Nashville C. & St. L. R. Co. vs. Wallace,
288 U. S. 249. 77 L. Ed. 730.

87 A. L. R. 1191.

It has been said that the declaratory judgment law

merely enlarged the scope of the relief granted.

Davis vs. American Foimdry
Equipment Co. (C. C. A. 7th)

94 F. 2d. 441.

115 A. L. R. 1486.

Since none of the matters presented in the case at

bar are moot questions, but all are concerning present

immediate rights of appellant which may be lost by

delay, it follows that the appellant is entitled to the

appointment of a trustee, to an accounting, to quiet

his title and to a declaratory judgment as incidental

to the foregoing remedies and also as an independent

remedy in accordance with:

Section 400 of Title 28,

U. S. C. A.

Appellant therefore urges upon this Honorable

Court that the ruling of the District Court in dis-
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missing the amended complaint in this action should

be reversed, and that the case should be remanded for

trial in accordance with the interpretation of the will

of Julia A. Lount as found by this court.

Respectfully submitted,

E. E. Selden, Attorney for the

Appellant, J. D. Collins, whose

address is Sixth Floor, Luhrs
Tower, Phoenix, Arizona.
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STATEMENT

This is a suit brought by J. D. Collins against Hattie

L. Mosher, individually, and as trustee under the will

of Julia A. Lount, deceased, and certain other defend-

ants, including this appellee, who have received con-

veyances of certain of the properties formerly belong-

ing to the estate of said Julia A. Lount, seeking to

quiet title to the property described in the complaint

in the trustees of the estate of Julia A. Lount, and for

an accounting of the rents, issues and profits, and the

proceeds of the sales of the real estate of said estate.

The complaint (T. R. pg. 2) alleges that the premises
described in the complaint were originally a part of the



estate of Julia A. Lount, deceased; that said Julia A.

Lount died testate and that her will was filed for pro-

bate in the Probate Court of Maricopa County, Ari-

zona, on May 22, 1907, and that by a formal decree of

said Probate Court, all of said property was distributed

to Hattie L. Mosher and William B. Lount in accord-

ance with the terms of the will.

It is alleged that on August 31, 1924, William B.

Lount, one of the trustees named in the will, died, and
that no trustee was appointed in his stead.

It is further alleged that under the t6rms of the will

of Julia A. Lount, attached to the complaint, one Fran-

ces Lount, who was the daughter of said William B.

Lount, became, upon the death of said William B.

Lount, entitled to an undivided one-fourth interest in

the rents, issues and profits of the real estate de-

scribed in the complaint, and as remainderman in any

unsold portion thereof; that the plaintiff, J. D. Col-

lins, succeeded to the right, title and interest of said

Frances Lount in said property by deed duly executed.

The complaint further alleges that the defendant,

Hattie L. Mosher, has executed certain instruments

since the death of said William B. Lount to some of

the defendants named in the complaint, and that plain-

tiff is informed and believes that some of the instru-

ments will ripen into title adverse to the trustee and

to the plaintiff, unless title be quieted in two trustees

as provided for in the will.

The defendant, Nielsine Herlick, moved to dismiss

the complaint (T. R. pg. 16) upon the ground, first,



that the court did not have jurisdiction to entertain

the suit, for the reason that the rights involved did not

exceed the value of $500.00 and, second, that the com-

plaint failed to state a claim upon which relief could

be granted, for the reason that it appeared from the

will of Julia A. Lount attached to the complaint, that

Frances Lount, and that plaintiff as her successor in

interest, had no right to or claim upon the property

described in the complaint, and that such property

vested in Hattie L. Mosher and William B. Lount
upon the death of said testator.

Motions to dismiss were also filed by the defendants,

L. Skrehot and Katie F. Young, and after hearing had
thereon, the motions were granted and the case was
dismissed.

Appellant has made five assignments of error and

presents the same under five points or propositions of

law, as follows:

( 1 ) Jurisdiction of the court.

(2) The right of appellant to maintain the action.

(3) Construction of the will.

(4) The right of appellant to an accounting.

(5) The right of appellant to a declaratory judg-

ment.

As we view it, there are just two questions to be de-

termined in this appeal, first, whether or not appellant

acquired any rights under the will of Julia A. Lount



and, second, the extent or value of such rights, if any

were acquired. The second goes to the jurisdiction of

the court and the first to the merits of appellant's

action.

ARGUMENT

It is manifest that appellant can have no other or

greater right under the will than did his grantor,

Frances Lount. The sole rights of Frances Lount

under the will are contained in Paragraph II, Section

4 thereof (T. R. 11), which reads as follows:

"(4) For the purpose of providing a wedding

trousseau for each of my grand-daughters, Fran-

ces Lount and Julia W. Mosher, in case one or both

are not married before my decease, it is my de-

sire and I hereby direct that my said trustees pay

to each from said residue estate the sum of five

hundred dollars for that purpose, when such oc-

casion arises on or before the wedding day, on

presentation of a bill of items if required by said

trustee, and in their discretion."

The only other right which she might have had

under the will is contained in Paragraph III (T. R.

12), which reads:

*'Should either my said son or daughter die before

my decease, it is my desire that the residue dis-

tributive share of such deceased son or daughtei

be distributed among the children of such de-

ceased son or daughter, share and share and share

alike; i.e. such surviving child or children shall



take the full distributive share of said son or

daughter, the parent."

This provision, of course, became inoperative by the

death of the testatrix before the death of her son, Wil-

liam B. Lount. According to the complaint, her will

was filed for probate on May 22, 1907, and William

B. Lount did not die until August 31, 1924.

The interest of Frances Lount then, under the will,

could not exceed the five hundred dollars alloted for

her trousseau, to be paid in the event she be not mar-

ried before the death of the testatrix. This amount

does not come within the jurisdiction of the court.

After devising certain described real property to

Hattie L. Mosher, and after providing funds for the

trousseau of Frances Lount, and the trousseau of

Julia W. Mosher, and making bequests of five hundred

dollars each to two sisters of the testatrix, the will

then provides (Paragraph II Section 5 T. R. 11)

:

"(5) After the foregoing provisions have been

carried out, I direct that the remainder of the

residue of my estate be distributed as follows:

(a) Distribute all rents, issues and profits, and

the proceeds of any sale or sales of real estate

which came to me through the estate of my late

husband, Samuel D. Lount, deceased, (I owning

three quarters and my said son owning one quar-

ter thereof) two quarters of my said three quar-

ters to my said daughter, Hattie L. Mosher, and

the other quarter to my said son.



(b) Distribute all rents, issues and profits, and
the proceeds of any sale or sales of real estate,

or other property, belonging to the co-partnership

of S. D. Lount and Son, my interest therein being

one-half, five of my eight sixteenths to my said

daughter and the other three sixteenths to my
said son.

(c) Distribute all rents, issues and profits, and
the proceeds of any sale of real estate or other

property belonging to me and not otherwise here-

inbefore provided for, share and share alike be-

tween my said son and daughter."

According to the complaint, distribution was made
by the court in accordance with the foregoing provis-

ions, for, in Paragraph III of the complaint (T. R. 5),

it is alleged "that by the formal decree of said Probate

Court all of the hereinabove described premises were

distributed according to the terms of the will."

It is true that the complaint goes on to state: "and

this vested the title in defendant, Hattie L. Mosher

and William B. Lount as trustees in trust". This lat-

ter statement however is merely a conclusion of the

pleader as to the legal effect of the decree of the Pro-

bate Court.

It is certain if the property was distributed to Hat-

tie L. Mosher and William B. Lount "according to the

terms of the will", it was not distributed to them in

trust, for, by the terms of the will it could only be

distributed after the purpose of the trust had been

fulfilled, that is, after the bequests to the two sisters



and to the two grand-daughters had been paid. We
assume that the Probate Court had evidence before it

authorizing and justifying its final decree of distribu-

tion to the remaindermen.

It is very doubtful if the will of Julia A. Lount

created a trust. The mere use of the term "in trust"

in the will is not in itself sufficient to impose a trust.

There must be some purpose to be served by a trust,

before it can be said to exist. Woman's Foreign Mis-

sionary Society vs. Mitchell (Md) 48 Atl. 737. Here

there is no occasion for a trust. The rights of all the

beneficiaries under the will are fixed and vest im-

mediately upon the death of the testatrix. If the two

sisters are living at the time of the death of the testa-

trix they are each to receive five hundred dollars. If

the grand-daughters are not married at the time of

the death of the testatrix they are each to receive five

hundred dollars for a trousseau. The son and daugh-

ter are to receive all the remainder of the estate, share

and share alike, and the same is to be distributed to

them as soon as the other bequests are paid. It is

merely a matter of carrying out the terms of the will in

the probate proceedings, paying the debts, settling

bequests of specific property and distributing the re-

mainder. This is all done by the executors. There
are no duties for trustees to perform.

THE WILL OF JULIA A. LOUNT HAS BEEN
CONSTRUED BY THE UNITED STATES CIR-
CUIT COURT OF APPEALS FOR THE NINTH
CIRCUIT, ADVERSELY TO APPELLANT'S CON-
TENTION.
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In 1936 the appellant herein brought suit against

the defendant, Hattie L. Mosher in the District Court

of the United States for the District of Arizona seek-

ing to quiet title to certain lots of the Julia A. Lount

estate. Appellant's claim to title there, as here, was
based on a deed from Frances Lount, conveying to him
all her interest in the property of the estate of Julia

A. Lount. A motion to dismiss the complaint was sus-

tained by the lower court, and the cause was appealed

to the United States Circuit Court of Appeals for the

Ninth Circuit, being cause no. 8309 therein. The

judgment of dismissal was affirmed by the Circuit

Court in an opinion rendered on August 23, 1937, re-

ported in 91 Federal 2nd at page 582. In that opinion

the court, on page 584, says

:

*The will itself affords no support for the con-

tention that the testatrix intended to create a

trust in favor of her grand-children."

And on page 585

:

"So far as shown there is no equitable duty rest-

ing on respondent (Hattie L. Mosher) to hold or

deal with the property in question for the benefit

of any other person."

In that case the court had before it the decree of

the Probate Court showing that the bequests to the

two sisters and the two grand-children had been paid

and that the remainder of the property of the estate

had been distributed to the son and daughter and the

estate closed. The court also had before it evidence

showing that after distribution the son and daughter



had made a division of the property between them-

selves by quit claim deeds, one to the other. There
was also evidence as to the purpose of the so called trust

provided for in the will, concerning which the court

says:

"The thought appears, in part, to have been to

create a sort of fictitious trusteeship in the bene-

ficiaries themselves in order to leave them un-

hampered in the control and disposition of the

property."

In the case at bar the court below having judicial

knowledge of its decision in the former case pending
before it, and of the opinion of the appellate court

affirming such decision undoubtedly took the former
case into consideration in its determination of this

case. This the court had a right to do under the rule

laid down in Butler vs. Eaton 141 U. S. 240 and adopt-

ed in Arizona in Stewart vs. Phoenix National Bank
49 Ariz. 34, 64 Pac. 2nd 101.

We respectfully submit that the judgment of the

lower court should be affirmed.

G. W. SILVERTHORNE

i>jL-*-»--iL

KENT SILVERTHORNE
Attorneys for appellee

Nielsine Herlick

311 Phoenix Nat. Bank Bldg.

Phoenix, Arizona
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STATEMENT OF PLEADINGS

The pleadings consist of the complaint (Transcript

Pages 2-9), copy of will attached to complaint

(Transcript Pages 9-13), motion of defendant L.

Skrehot to dismiss the complaint (Transcript Pages

14-15), motion of defendant Nielsine Herlick to dis-

miss complaint (Transcript Pages 16-17), motion

of defendant Katie F. Young to dismiss complaint

(Transcript Pages 17-19). The motions to dismiss

were granted (Transcript Pages 19-20) and the ap-

peal is from the ordfer dismissing the complaint

(Transcript Pages 20-21).

STATEMENT OF CASE

The complaint and the will which it seeks to con-

strue are sui generis. We refer to them (Transcript

2-13) for a statement of the case.

ARGUMENT

Appellant has filed a brief of 39 pages, in which

he indulges in some rather abstruse speculations. We
do not think that there is any occasion for going into

the case to that extent for the reason that the action

of the trial court in dismissing the complaint must

be sustained on one or all of the following grounds.

1. This case has already been decided in this court.

Collins vs. Mosher, 91 Fed. (2) 582-584. We do not

find this case in appellant 's index of citations.



2. The will directs the alleged trustees to sell any

and all of such residue of the estate as they, in their

judgment, shall deem best for the beneficiaries here-

under (Transcript Paragraph 1, Page 10), and there

is not anywhere an allegation in the complaint that

the property in question was not sold by the trustees

(Transcript Pages 2-8). Neither the trial court nor

this court may assume that such sale was not made.

If made, the will expressly declared that the convey-

ance should be ^^ sufficient in law" (Transcript Page

10). The complaint alleges that the will was filed

May 22, 1907, and that William B. Lount, one of the

alleged trustees, died August 31, 1924 (Transcript

Page 5). In view of this period of Seventeen years

which the alleged trustees had to make conveyances,

the trial court could hardly be expected to presume

that no conveyance had been made by said trustees,

in the absence of allegations on the point in the com-

plaint.

3. The will gives absolutely to the two children of

the testatrix, who were also the alleged trustees, *'all

rents, issues and profits, and the proceeds of any sale

or sales of real estate" (Paragraphs a, b, c, Tran-

script Pages 11-12). Such a gift or bequest in the

will passes absolute title to the land itself.

Kimberlin v. Hicks

94 Pac. (2) 335, 337

Lachmimd v. Moore
181 N. W. 4, 192 Iowa 980



Schnack v. City of Larned

186 Pac. 1012-1014, 106 Kan. 177

Johnson v. Johnson

23 S. W. 114

22 L. R. A. 179, 180

Perry v. Hackney
142 N. Car. 368

9 American English Anno. Cases 244

9 American English Anno. Cases, Note, 247

In re Francks Estate

210 Pac. 417, 418, 190 Cal. 28

This particular will was so construed by this court

in Collins vs. Mosher, on Page 584, 91 Fed. (2),

where it is stated:

* ^The will presents but little difficulty. The son

and daughter are designated as trustees to carry

out its provisions in respect of the management,

sale, and disposition of the estate and the pay-

ment of certain contingent legacies and bequests

;

but after these duties shall have been performed

the residue of the estate is given to them without

condition."

4. The will created no valid trust to continue after

the specific legacies were paid (Transcript Pages

10-11). There is no allegation in the complaint that

they were not fully paid. After such payment, there

was no one interested in the estate except the two

alleged trustees. Ordinarily, there can be no valid

trust created when there is no person other than the

trustee to see that the trust is enforced.
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Morsman v. Commissioner

90 Fed. (2) 18

Greene v. Greene

26 N. E. 739, 125 N. Y. 506

Dunn V. Ponceler

161 So. 450 (Ala.)

Axtell V. Coons

89 So. 419, 82 Fla. 158

The fact that there was no valid trust created in

this case clearly appears from the case of

Johnson v. Muller

86 Pac. (2) 569 (Kan.)

In that case it is pointed out that under 1 Restate-

ment of Law of Trusts, page 315, Section 125, when

there are several trustees and beneficiaries, they may

be composed of the same persons, but in order for a

valid trust to exist under such circumstances the

trustees, or some of them, must have a duty to per-

form with respect to the beneficiaries or some of them

different from their own interest. In said case a

mother and two children were appointed trustees,

the mother was to have the income for life and if the

income proved inadequate a portion of the principal

was to be paid to her. Upon her death the income

was to be divided between the two children, but it was

provided that a third trustee should be appointed

upon her death and upon the death of each of the

children the property was to go to their families.

The power of disposing of the farm property was



withheld with the evident purpose of preserving the

same for the grandchildren. Nothing of this kind

appears in the will in this case. The son and daugh-

ter were made trustees and beneficiaries with abso-

lute power of sale and absolute right to consume the

income as well as the proceeds of sale. Not even a

hope was held out to any third person. Beneficiaries

of a deceased trustee are mentioned in Paragraph 4

of the will (Transcript Page 12). This would seem

to indicate that the testatrix had in mind that the

heirs and devisees of the trustees might take through

them, but not in their own right. In Paragraph 3

of the will (Transcript page 12) is a provision that

if either her son or daughter die before the testatrix,

the grandchildren shall take their interests. This

impliedly excludes the grandchildren if the son and

daughter do not die before the testatrix, and to cap

the climax in Paragraph 6 of the will (Transcript

Page 13), is the express provision ''said trustees be

not required to account other than between them-

selves, so long as my said son and daughter shall

act." This clearly shows that the testatrix did not

intend that anyone except the son andj daughter

should have any interest in this property. This court

in the former case pointed out that this will did not

create a trust in the following language

:

"A 'trust' is 'a fiduciary relationship with re-

spect to property, subjecting the person by
whom the property is held to equitable duties to

deal with the property for the benefit of another
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person, which arises as a result of a manifesta-

tion of an intention to create it/ Restatement

of the Law of Trusts, Sec. 2. So far as shown
there is no equitable duty resting on respondent

to hold or deal with the property in question for

the benefit of any other person. On appellant ^s

own theory, she is free to use and enjoy it, to

dispose of it and consume the proceeds.^'

CoUins V. Mosher
91 Fed. (2) 584, 585

We respectfully submit that the decision of the

District Court dismissing the complaint should be

affirmed.

Respectfully submitted,

GUST, ROSENFELD, DIVELBESS,
ROBINETTE & COOLIDGE
201 Professional Bldg., Phoenix, Arizona

By J. L. GUST
Attorneys for Appellees L. Skrehot and

Katie F. Young
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REPLY BRIEF OF APPELLANT
J. D. COLLINS

STATEMENT OF MATTERS IN
REPLY BRIEF

Aj^pellant believes it will be more convenient
to this court if his reply to the Answering
Briefs of all defendants is consolidated into a
single brief.

STATEMENT OF POINTS RAISED IN
THE ANSWERING BRIEFS

1. Objection to lack of allegation that no convey-

ance had been made by trustees.



2. Contention that passing of rents, issues and
profits likewise passed the title.

3. Trust was only to give specific legacies after

which trust terminated, and therefore the amount
involved could not exceed $500.00, which is the

amount of the trousseau for Frances Lount, who
never married, and therefore there is no jurisdic-

tion.

4. Title vested in William B. Lount and Hattie

L. Mosher.

5. The property has been divided.

6. It is argued that this matter is res adjudicata

on account of the case of Collins vs. Mosher, 91

Fed. 2d. at page 582.

ARGUMENT

Appellees^ objections will be taken up in the order

and according to the nmnbers above indicated under

the heading Statement of matter in Reply Brief.

1—It is contended that there is no allegation in

the complaint that the trustees did not sell the prop-

erty described. It is, however, stated that:

"The title to said i)remises is vested in the de-

fendant Trustees of the Julia A. Lount Estate."

Transcript of Record, page 4.

This is all that is required to be stated in a suit

to quiet title under Section 4357 of the Revised

Code of Arizona, 1928.



If the Trustees had conveyed the premises by
their joint deed as they had the power to do then

the title would not be vested in the Trustees as al-

leged.

This would clearly be a matter of defense, and ap-

pellant believes that no joint conveyance can be

pleaded or shown.

II

2—It is contended that the instructions for dis-

tribution of the rents, issues and profits of the real

property carried with it the fee simple title.

Some six cases are cited in support of this conten-

tion, Brief of Appellees Skrehot and Young, page 4.

These cases appellant will discuss in their order as

cited, referring to the cases by name and nmnber
only.

1—Kimljerlin vs. Hicks,
94 Pac. (2d) 335, 337.

Under the will of Charles M. Hicks, deceased, one,

L. C. Ele, was given the use of certain premises rent

free for twenty years.

It is contended by the defendant, in that case,

that these words created an estate for "twenty
years" in L. C. Ele. The plaintiff contended that

the granting of the rent free debased the estate to

a mere right to personal use and occupancy.

The court cites numerous cases with which ap-

pellant has no quarrel to the effect that the grant

of the rents, issues and profits of land is the grant

of the land itself.



However, the foregoing case at the foot of page

337, Col. 1, states the reason for the rule as follows

:

''The reason is that the grant of a thing can be
no more than the grant of the FULL and UN-
LIMITED use of it * * *"

In this very case of

Kimberlin vs. Hicks

the court does not hold that L. C. Ele acquired a fee

simple estate, but only an estate for twenty years,

because the right to the rents, issues and profits was
limited to twenty years and was not an LTN-

LIMITED grant.'

2—Lachmund vs. Moore,
181 N. W. 4, 192 Iowa 980.

In this case the will in terms gave to Harriet M.
Moore WITHOUT LIMITATION all the rents and

profits of the real estate in question.

Here there was no trust created to LIMIT the

use of the rents, issues and profits, and we have been

cited to no case which holds that such trust pro-

visions should be disregarded, or that they do not

place a valid restriction or limitation upon the en-

joyment of the rents, issues and profits. The cases

cited have no bearing upon valid express trusts.

3—Schnack vs. City of Larned,
186 Pac. 1012-1014, 106 Kan. 177.

This was a bequest to the City of Larned, Kansas,

of the entire beneficial interest in property WITH-



OUT LIMITATION except as to the use of the

property.

Such a perpetual grant, of course, carried with it

the fee since no trust was created by the will.

4—Johnson vs. Johnson,
23 S. W. 114; 22L.R.A.
179, 180.

This was a trust evidently attempted to be created

for some perjjetual religious purpose. The court

indicated that if the trust was valid the fee simple

title would have been conveyed to the trustees SUB-
JECT TO BEING DISTRIBUTED WITHOUT
BREACH OF TRUST, and to the control of the

court—see page 116, column 1.

However, the trust was held too indefinite and

the devise merely lapsed.

The case is conclusive upon the point that even

a PERPETUAL BENEFICIAL interest will not

destroy a valid trust and turn the property over to

the beneficiaries in fee simple.

5—Perry vs. Hacknev
142 N. Car. 368.

9 American Englisli Anno, cases 244.

This case involves interpretation of language

passing the use and benefit of an estate to a person

and the heirs of their body. The old rule in Shelley 's

case is involved. This rule is now abolished in Ari-

zona, and the will does not mention the "heirs of

the body" in the instant case.
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-In re Franks Estate
210 Pac. 417, 418;
190 Cal. 28.

Here the entire beneficial interest of both realty

and personalty was given to Mary Ray Spencer
without limitation and she was also made the ben-

eficiary under the residuary clause. The intention

of the testator was best effectuated by passing the

unlimited fee simple. No trust was involved.

In the instant case the right to the rents, issues

and profits did not pass to the beneficiaries directly

but the fee passed TO THE TRUSTEES who IN
THEIR JOINT DISCRETION were to sell, rent,

mortgage, manage and control the property and
THEN DIVIDE the proceeds in certain proportions

depending upon the source of the funds.

The beneficiaries took only a LIFE INTEREST
in the rents, issues and profits and they had no

vested rights at all, their rights springing up only

when the trustees exercised their unfettered judg-

ment in the management of the premises. Their use

instead of being unlimited was STRICTLY LIM-
ITED to so much of the issues and profits as the

trustees might see fit to liquidate and of necessity

their beneficial interest was limited to the duration

of their respective lives and could not be perpetual.

To destroy the trust would be contrary to the

CLEAR INTENT of the testatrix and therefore

contrary to the cardinal principle of all interpi'eta-

tion.
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It is next contended that the trust was created

to last merely until $500.00 had l)een paid to Frances

Loimt, plaintiff's grantor, and therefore the juris-

dictional amount is not involved.

This is contrary to the clear intent of the testatrix.

The will is divided into seven Roman Numeral
Paragraphs.

In Paragraph Roman II—Transcript page 10, the

entire residue and remainder is devised and be-

queathed IN TRUST (Capitals in the will) to be

managed, leased, sold and distributed, in manner
following

:

Then follow five sub-sections each being num-
bered Arabic numerals from 1 to 5, inclusive, and

each telling the trustees in what way they shall

manage the property.

Sub-section 5 is just as much subordinate to the

general trust provision at the beginning of the

Roman paragraph II as are sub-sections 1 to 4, in-

clusive.

It would be absurd to supj^ose that the TRUS-
TEES were given powder to manage, control, lease

and sell all of the premises in order to pay the four

paltry legacies amounting to but Two Thousand
Dollars.

Any doubt upon the subject must be dispelled by

paragraph Roman IV—Transcript of Record, page

12, providing for a succession of trustees and para-

graph Roman VI, wherein it is provided:

"After the probate of this will and tlie filing of

an inventory of my estate, without appraise-
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ment, DESIGNATING THE PROPERTY
UNDER THE VARIOUS CLASSIFICA-
TIONS AFORESAID, I desire that no further
proceedings be had in Probate Court other than
notice to creditors to present and prove claims,

and said TRUSTEES be not required to ac-

count other than between themselves, SO LONG
AS MY SAID SON AND DAUGHTER
SHALL ACT."

Transcript of Record, page 12.

Nothing could be clearer than that the testatrix

intended the trustees to continue as such and dis-

tribute the proceeds of the property according to

its various classifications and appoint a new trus-

tee, if need be, so long as any property remained

in the estate.

IV

It is next contended that the trustee and ben-

eficiary are the same person and that there is a

merger. Certain cases are cited and appellant will

analyze these cases in their numerical order as cited

on page 6 of the brief of appellees Skrehot and

Young.

1—Morsman vs. ('Onunissioner,

90 Fed. 2d. 18.

In this case Robert P. Morsman of Omaha, Ne-

braska, attempted to create a trust with himself as

the SOLE trustee and the SOLE existing bene-

ficiary. The case is very interesting because if the

brief of this appellant sins by indulging in "some
rather abstruse speculations," as charged by appel-

lees Skrehot and Young, (Answering Brief, page 3,)

then the Honorable Circuit Court of Appeals of the
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Eighth Circuit has doubly transgressed in this re-

gard, for the opinion in the Morsman case is both

long, intricate and involved. So fine and obscure is

the reasoning of the majority in the Morsman case

that one of the three judges felt constrained to dis-

sent from the controlling opinion.

Nevertheless appellant believes that the majority

opinion in the Morsman case is well and correctly

reasoned. It is no more obscure and involved than

the subject of express and resulting trusts, con-

tingent remainders, and the like, requires.

Judge Thomas in the course of his excellent opin-

ion in the Morsman case quotes from

Bogert on "Trusts and Trustees"

See 90 Fed. 2d page 24 Col. 2.

Judge Thomas also says:

"It is true that a trust may exist where the

owner declares that he holds propei'tv for an-

other designated PERSON or PERSONS, even
including himself.

In re Browns Will,

252 N. Y. 366,

169 N. E. 612, 614

;

Stuart vs. Sargent,
283 Mass. 536,

186 N. E. 649, 651

;

Murrav vs. O'Hara (Mass.)
195 N.'E. 909, 911;

Trusts Restatement,
Sections 17, 18, 28, 100."

90 Fed. 2d. 18 at j^age 23 Col 1.
^
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Also:

"This result does not conflict with the rule that

members of a definite class may be beneficiar-

ies" etc. '^nor with the rule that a trustee may be
one of the beneficiaries.

Woodward vs. James,
115 N. Y. 346; 22 N. E. 150, 152;

Woodbery vs. Atlas Realty Co.
148 Ga. 712; 98 S. E. 472, 473;

Trusts, Restatement,
Sections 99 (2) and 115 (3),

FOR THE PETITIONER HERE WAS THE
ONLY PRESENT BENEFICIARY."

Above from Moi'sman vs. Commissioner,
90 Fed. 2d. 18 at page 26, Col. 1.

The fact that the Morsman case during a long, in-

volved and difficult, though clear and logical, dis-

seration upon Express and Resulting Trusts, refers

to:

Bogert on Trusts and Trustees,

as well as to:

Trusts, Restatement,

is very heartening to appellant as these are the au-

thorities mostly relied upon by appellant in this case.

RESTATEMENT, Sections 99 (4)
and 115 (4)

are the very back bone of a^jpellant's case and these

sections are by inference approved in the

Morsman vs. Commissioner
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Opinion which is in its essence favorable to appel-

lant in all particulars in so far as it is relevant at all.

2—Greene vs. Greene,
26 N. E. 739;
125 N. Y. 506.

Here a trust was created for three sons, for their

joint benefit for six years and then an equal share

ABSOLUTELY.

No trust was created and we think the rationale

of the case is not contrary to appellant's position.

In this view appellant is strengthened by the fact

that

Woodward vs. James, 115 N. Y.
346; 22 N. E. 150,

is cited with approval.

The Woodward case (supra) and the late case of

In Re Brown's Will,

252 N. Y. 366;
169 N. E. 612, 614,

are both favorable to appellant and quoted as such

in the

Morsman vs. Commissioner
Case (supra.)

3—Dunn vs. Ponceler,
161 So. 450 (Ala.)

This case differs from the case at bar in as much
as in that case the distinction betwen joint tenancy
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of the trustees and tenancy in common of the ben-

eficiaries is not strictly preserved, as it is in the

instant case.

However the court does quote from

Woodward vs. James,
115 N. Y. 346, text 357

;

22 N. E. 150, 152,

as follows

:

"It is undoubtedly true that the same person
cannot at the same time be trustee and bene-

ficiary of the SAME IDENTICAL INTER-
EST. To say that he could would be a contra-

diction, in terms, as comi)]ete and violent as to

declare that two solid bodies can occupy the

same space at the same instant. Where, how-
ever, the trustee is made beneficiary of the same
estate both in respect to its QUALITY and
QUANTITY, the inevitable I'esult is that the

equital)le is merged in the legal estate, and the

latter alone remains."

In this connection appellant quotes from

Bogert on Trusts, Vol 1,

page 383, Sec 129

;

See page 14, of our Oldening Brief, about a quarter

way down the page:

"But if there are tv\'o, or more, trustees, or two,

or more, cestuis, a diversity arises. The two,

or more, trustees hold their interest (generally

legal) as joint tenants. The title is vested in the

group, as a unit; while two, or more, cestuis

hold their equitable interests as tenants in com-
mon in almost all cases. This slight difference

in the character of the legal and equitable in-
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terests may justify the refusal to apply merger
except in the instance of a single i^erson or sole

trustee and cestui.

THUS EVEN IF A AND B HOLD A
LEGAL FEE AS TRUSTEE FOR A AND B,

WHO HxWE THE COMPLETE EQUIT-
ABLE INTEREST, THE DIFFERENCE
BETWEEN JOINT TENANCY AND
TENANCY IN COMMON MAY BE AMPLE
GROUND FOR LEAVING THE TRUST
INTACT."

Bogert on Trusts, Vol. 1

page 383, Section 129.

Appellant would prefer to believe that the Ala-

bama court leased its decision in the

Dunn vs. Ponceler case (supra)

upon the absence of JOINT TENANCY in the

trusteeship in that particular case.

If the Alal)ama court holds that merger would
occur in a case like the one at bar, where the estates

of the cestui s and of the trustees differ BOTH AS
TO QUANTITY AND QUALITY, then it is the

only court which appellant has found maintaining

this doctrine.

4—Axtell vs. Coons,
89 So. 419;
82 Fla. 158.

Here there was but a sole cestui que trust who was
likewise SOLE TRUSTEE. This case is not con-

trary to appellant's position.
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5—Johnson vs. Mnller,

86 Pac. (2) 569 (Kan.)

While the facts of this case differ from the case

at bar, there are three excellent qnotations. One
from Corpus Juris. One from Trusts, Restatement

;

and one from Ruling Case Law.

The law as quoted from Corpus Juris and Restate-

ment (in the Johnson vs. MuUer case) are the same
quotations as contended for by appellant. The court

in the

Johnson vs. Muller case (supra)

being- guided by the general principles as laid down
by these above authorities, and by the fact that there

is a succession of trustees provided for, comes to

the conclusion that there is no merger. The language

used by the court is in its essence very favorable to

this appellant, although, of course the facts are

quite different.

The most certain thing in the will of Julia A.

Lomit, and which has precedence over all other mat-

ters, is that tlie testatrix intended that the joint

trusteeship should continue after the death of one

of the trustees and that when the new trustee was
appointed hy the court he was intended to account

to the court and to hold as JOINT Trustee for the

benefit of his co-trustee and for the persons now
entitled to the share of the rents, issues and profits

which would have belonged to the deceased trustee

whoever such person may be. Even if the beneficiar-

ies of the share of the rents, issues and profits which

would have belonged to the deceased trustee should
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be imascertainable because of indefiniteness and un-

certainity such portion of the rents, issues and
profits woukl revert as a resulting trust to the es-

tate of Julia A. Lount, deceased, and the appellant

Collins, as the assignee of Frances Lount, is NOW,
and has been since the death of William B. Lount,

deceased, entitled to some portion of the rents, issues

and jirofits.

These facts, instead of weakening the trust fea-

tures of the will greatly strengthen them, and shoAV

clearly a present justiciable controversy which

should be litigated in the District Court.

The important thing to bear in mind is that the

word ''beneficiaries" could not possibly refer to the

ultimate reversionary l)eneficiaries, but refers at

most to those who share in a portion of the rents,

issues and profits during the continuance of the

trust.

V
It is next contended that the trustees by Quit

Claim Deed (see Ilerlick brief, bottom of page 8)

attempted to divide the property between themselves.

This matter was not raised in the pleadings in this

case, but it is true and therefore had l^etter be met
now than left to the District Court, as it would be,

on the reversal, and sending back of this cause for

trial.

Of course, considering the trust features of tlie

will to be valid, as appellant contends, thus creating

a spendthrift, or discretionary, trust in favor of the

trustees themselves, it follov>'s that any such division

is void as being altogether contrary to the intention

of the testatrix and void as a matter of law.
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It is elementary that the discretionary duties of

a trustee can not be delegated and no authorities

need be cited upon this point.

The trustees had no power to partition the prop-

erty, and thus partition the responsibility, between
tliemselves.

Caldwell vs. Gi'aham,
80 A. 839, 115 Md. 122

;

38 L. R. A. (N. S.) 1029.

Since the purpose of the trust as gathered from
the will itself would not ])e terminated until the

death of both trustees, or the exhaustion of the j)rop-

erty, it follows, by all of the authorities, that even

a Court of Equity, at the request of all of the bene-

ficiaries, they being of lawful age, will not dissolve

the trust.

We quote from

Bogert on Trusts

as follows:

"In states recognizing Spendthrift Trusts
also, it is apparent that the court will not end
the trust on application of the cestuis, although
all are of full age and sound mind."

Bogert Trusts, Vol. 4,

page 2932, Section 1002;

Citing cases from:

Connecticut, Illinois, Michigan,
Kentucky, and Pennsvlvania.
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Even if the trust was not a Spendthrift Trust the

court would not terminate it at the request of the

cestuis.

We quote:

"But the majority of American Courts which
have considered this problem have come to the

opi^osite conclusion, and have declined to decree

the termination of an active trust, with purpose
to be achieved, even though it was not of spend-
thrift character and even though all cestuis were
in existence, ascertained, competent, and before

the court praying for its extinction."

Bogert Trusts, ^\)l. 4,

page 2934, Section 1002.

Citing cases from:

Circuit Court of Appeals,
U. S. Supreme Court,

California, Connecticut,

Florida,

and fourteen other states.

Certainly the trust could not be terminated at the

mere whim of the beneficiaries without court action.

VI

The last point raised, and the one chiefly relied

upon by the appellees in this cause, is the case of

Collins vs. Mosher,
91 Fed. 2d. 582, 585.

This case was not pleaded as res adjudicata to the

present case, nor is it res adjudicata for the reason

that although this action is in the name of J. D.
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Collins it is brought for, and on behalf, of the trus-

tee, Hattie L. Mosher, she having refused to act.

The cestui que trust is, in this emergency, asking

the court to enforce the cause of action running to

the trustee.

See:

Bogert Trusts, Vol. 4,

pages 2533—34, Sec. 870.

It is like a stockholder's suit on behalf of the cor-

poration. The suit is brought by the stockholder for,

and on behalf of, the entire corporation and involves

not only the rights of the named plaintiff but of

all otlier stockholders as well.

Therefore the trustee, although a named defend-

ant, is in legal effect the plaintiff, and, of course,

the defendants are altogether different than in cause

No. 8309 in tliis court, where Hattie L. Mosher,

alone, as an individual, was named sole defendant.

Counsel for api)ellant does not now and never has

considered that the Honorable Circuit Court of Ap-
jjeals has ever had the question of the construction

of the will of Julia A. Lount, deceased, placed

squarely before them for determination.

J. D. Collins, as a mere beneficiary of a construc-

tive trust, had no right to bring suit in his own
name unless the trustee refused to act, and in that

event the trustee would have to be a party defend-

ant, which she was not.

There was, at the time, no justiciable controversy,

as the court aptly said.
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Fiirtherinore, appellant has examined the record

in cause No. 8309 with care and finds that no where

was it argued, nor even suggested, that the will of

Julia A. Lount, deceased, standing alone created a

trust in favor of any named beneficiaries. Counsel

for appellant, in that case, sought to go outside the

will and j^rove the identity of the beneficiaries by

extrinsic evidence.

The efforts of counsel for Collins in finding cases

to permit the introduction of extrinsic evidence to

vary, or explain, a will are indeed commendable.

However, in his ingenious endeavor to bring in

outside evidence to bolster up his will, counsel ap-

parently overlooked the fact that the will, itself

standing alone, and uninjured by extrinsic evidence

created a valid trust.

Furthermore the ai)pellant in the case of C^ollins

vs. Mosher recognizes the division between William

B. Lount and Hattie L. Mosher as valid and treats

Hattie L. Mosher as an individual as the owner of

the property in fee simple. This is the only ex])lana-

tion for the suit l)etween J. D. Collins and ITattie

L. Mosher ALONE, as an individual.

The sole theory and, necessarily from tlie parties

involved, the sole hope of the appellant in cause No.

8309, was to establish as between Hattie L. Mosher,

AS AN INDIVIDUAL AND SOLE OWNER of

the property described, a constructive trust in ap-

I)ellant's favor, the rights of third persons not being

involved.

The sole question before the court in cause No.

8309 was whether, or not, the evidence was sufficient

to show a constructive trust.
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If Julia A. Lount, deceased, had deeded the prop-

erty to Hattie L. Mosher upon the same terms and
conditions alleged in the complaint in cause No.

8309, the question would have been no different than

what was actually presented to the court.

The trust features of the will standing alone had
no real bearing upon the issues involved unless it

could have been as a mere suggestion to the court

that there were beneficiaries outside of the will it-

self.

This court had no right whatever to depart from
the record or render an opinion upon a theory dif-

ferent from that advanced by counsel in the printed

transcript of Record and the briefs.

Falvev vs. Coats
47 Fed.
856; 89 A. L. R. 1;

Hayden vs. Ogden Savings
Bank, 158 Fed. 90;

Johnson vs. Titanium
Pigment Co. 94 Fed. 300;

Board of Commissioners
of Grand County vs. King,
67 Fed. 945;

Wood Products Co. vs.

Paysinger, 84 Fed. 2d. 476.

The present case is altogether different as it rec-

ognizes the validity of the trust will as probated,

and recognizes Hattie L. Mosher as an active trustee,

and repudiates the Quit Claim Deeds, and joins all

known parties liaving or claiming an interest in the

premises. The construction of the will is now square-

ly before this court.
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The Opinion in cause No. 8309

Collins vs. Mosher
91 Fed. 2d. 582

does state on page 583, colmnn 2 that the son and
daughter are directed as trustees to comply with

some (4) subparagraphs and that thereafter the will

directs that the residue be distributed in specified

portions to the son and daughter.

This does not state that the COURT should dis-

tribute the residue of the estate to the son and
daughter in certain proj^jortions, nor can such a

meaning be drawn from the entire opinion.

The will itself plainly j^rovides, (page 10 of the

Transcript of Record)

:

'*I give devise and bequeath unto my son
William B. Lount and mv daughter Hattie L.

Mosher, JOINTLY all of the residue of my
propertv, real personal and mixed, wherever
situated, IN TRUST, however, to be by them
managed, controlled, leased, sold and DIS-
TRIBUTED, in manner following:

(The capital letters in JOINTLY are ours; the

capital letters of IN TRUST are in the original

will.)

Then follow FIVE SUB-PARAORAPHS each

bearing consecutive Arabic numerals from one to

five, consecutively.

No where until sub-section five is reached is there

any provision for the distribution of any of the real

property, or the proceeds thereof, yet the trustees

are specifically instructed to manage, control, lease,

sell and DISTRIBUTE in manner following ALL
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of the residue of the estate which was left to them
IN TRUST.

The COURT was not authorized to DIS-
TRIBUTE the rents, issues and profits in certain

proportions between the parties. The TRUSTEES
are by the plain language of the will required to

make this distribution. If the court would have to

distribute the rents, issues and profits the estate

would still be open.

Besides the feature about not being- required to

account, EXCEPT BETWEEN THEMSELVES,
SO LONO AS THEY REMAIN TRUSTEES, and
for succession of trustees is without meaning vmless

the trustees are to sell and mortgage the land at their

discretion and DISTRIBUTE the proceeds.

Appellant is sure from a construction of the whole

opinion in

Collins vs. Mosher,
91 Fed. 2d. 582,

that this Honorable Court agrees with appellant

fully as to the literal meaning of the will. The lan-

guage to the effect that no trust was created

stemmed from the failure of the appellant in that

case to show any beneficiaries UNDER HIS
THEORY OF THE CASE. The appellant's very

admission that the lots w^ere Quit Claimed by Wil-

liam B. Lomit to Hattie L. Mosher is a negation

of any Express Trust.

In discussing a certain letter introduced in cause

No. 8309 this court said:

"This letter makes no mention of the grand-
children as intended beneficiaries, but states in

«
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substance that the will as drawn permits the son
and daughter to sell or do anything without in-

terference of the wife of the one or the husband
of the other. The thought appears in part to

create a sort of fictitious TRUSTEESHIP IN
THE BENEFICIARIES THEMSELVES in

order to leave them unhampered in the control

and disposition of the property. THIS EX-
PLANATION IS IN ENTIRE CONFORM-
ITY WITH THE TERMS OF THE DOCU-
MENT AND TENDS TO ELUCIDATE IT."

THIS LANGUAGE CAN ONLY MEAN ONE
THING. This court recognized in the case of

Collins vs. Mosher,
91 Fed. 584, being
Cause No. 8309,

in this court, that the will STANDING ALONE
did make a TRUSTEESHIP in the BENEFIC-
IARIES THEMSELVES, meaning William B.

Lount and Hattie L. Mosher, in order to leave them

unhampered in the control and disposition of the

property. THIS RECOGNIZES THAT THE
TESTATRIX INTENDED TO GIVE THE
TRUSTEES CONTROL OF THE PROPERTY
UNTIL IT WAS FINALLY DISPOSED OF.

The proposition that such a trusteeship, where

there are plural trustees, is valid, was not urged,

and this court rightfully held that there was no

proi)er evidence to show a constructive trust and

NO JUSTICIABLE CONTROVERSY.

It is clear from the foregoing quotation from the

opinion in the said

Collins case. No. 8309,
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that any reference to the passing of the property

to the son and daughter unliampered by the trust

is a statement of the legal effect of the will SO
FAR AS SHOWN BY APPELLANT'S EVI-
DENCE in that particular case and in no way nega-

tives the fact that the testatrix tried to create what
is termed as a sort of "fictitious trust" in the bene-

ficiaries themselves. Indeed this court specifically

said that such an intended trust was

"in entire conformity with the terms of the
docmnent * * *"

The court by stating that a fictitious trust was
attempted to be created in the beneficiaries them-

selves has clearly stated that the testatrix tried to

do what appellant says she has done.

The court's reason, as shown by the opinion, for

saying that the intent of the testatrix has failed is

because no beneficiaries, other than the trustees,

were named and no REAL purpose was to be served.

The GRAMATICAL CONSTRUCTION placed

upon sub-paragraph 5 of paragraph II of the w411

by appellant in the instant case is clearly adopted

by this court in cause No. 8309.

The trusts, in the first four sub-paragraphs under

Roman paragraph two of the will are conceded to

be good because outside beneficiaries are named, but

the trust attempted to })e created by sub-paragraph

5 under Roman paragraph two is said to be void

for the reason just stated. NO SUCH GRxiMATI-
CAL CONSTRUCTION IS PLACED UPON THE
WILL as contended for by the appellee, Nielsine

Herlick, and the will, VIEWED AS A WHOLE,
or analyzed from the stand point of ENGLISH,

I
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cries out against so shallow a construction, taken

from the very surface of the words, as it were, with-

out regard to their antecedents or the place and
manner of their use.

The trust goes to sub-paragraph FIVE and the

only reason the trust is spoken of in case No. 8309

as fictitious is because that appellant's own evidence

in that case indicated the idea of creating a trust

for mere convenience and not for the protection of

any cestuis, and because it was at no time contended

that the trustees were the real beneficiaries, the

beneficiaries being sought outside the will.

It is submitted to this court that the appellant in

THIS case should not be bound by the extrinsic evi-

dence introduced in the case of

Collins vs. Moslier,

91 Fed. 2d. 582.

The trust will, standing alone, is clearly valid by

the great weight of authority.

Astute counsel for the api)ellees who have a very

real interest in this cause have been unable to find

any plausible argument, or any cases which can

fairly be said to show that this will, in, and of, itself

does not constitute a valid trust, whereas appellant

has cited many authorities, both general and specific,

which sustain its validity.

Even the extrinsic evidence introduced by the de-

fendant Mosher in the trial of

Collins vs. Mosher,
91 Fed. 2d. 582 to 585.
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had a very different significance then than it would

have if introduced in the trial of this instant case.

It was conceded in the

Collins vs. Mosher case,

91 Fed. 2d. 582-585

see page 583, Column 2, that THE PROPERTY
HAD BEEN CONVEYED TO THE RESPOND-
ENT (MOSHER).

Such a conveyance, of course, made the property

hers OUTRIGHT in fee simple AS AN INDI-
VIDUAL, in the capacity in which she was sued.

Therefore when Mrs. Mosher said, see:

Page 584, Column 2,

Collins vs. Mosher,
91 Fed. 2d. 582

''My mother's main idea, as she expressed it to

me * * * was that, when we are gone if there

was even the smallest piece of land left, after

brother and I died, that she wanted the land to

go and descend to her blood heirs, to her grand-
children * * * these being the trust beneficiaries

of her will."

She must have meant in the light of that appellant's

view in the

Collins vs. Mosher case,

No. 8309,

that she, Mrs. Mosher, would carry out the request

of her mother.

This could have been done by willing the property

to J. I). Collins and the other a-randcliildren.
"II
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HOW DIFFERENT in the instant case where a

VALID EXPRESS TRUST is shown to still exist.

In the light of this Existing- Trust the words of

Mrs. Julia A. Lount, deceased, could be construed

as, NOT A MERE REQUEST, but RATHER AN
EXPLANATION of why the will was made as it

was so that the property, if any remained, AS A
MATTER OF LAW, must revert back to the grand-

children of the testatrix and to her ''BLOOD
HEIRS."

It is apparent from the Record in the case of

Collins vs. Mosher
No. 8309,

that Julia A. Lount, deceased, was a World Travel-

ler, having been to Germany shortly after the writ-

ing of her will.

It was likewise apparent that she was a person

of large property interests and considerable culture

and education, and that she gave a great deal of

attention and study to the preparation of her will.

It cannot be doubted that every phase of this

singular document was gone over on very many oc-

casions with her learned counsel who were obviously

steeped in Blackstone and Tiedeman.

If this august tribunal were not of a younger gen-

eration they would recognize the witness, J. M.
Jamison, as a well known legal light in the State of

Michigan where he was a judge in the Nineties.

Also W. H. Stilwell, a legal celebrity in the State

of New^ York, in the Nineties. Both having been,

as partners in Arizona, attorneys in cases that have

appeared in the Pacific and Federal Reporters.
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Both of these lawyers witnessed the will of Julia A.

Lount. It is well known in the legal profession that

important wills make a point of being witnessed by
w^idely known signatures — too well known to be

simulated. These two were obviously her solicitors.

Unquestionably a woman of the position held by

Mrs. Lount, and of her apparent financial circum-

stances, must have known of the partial intestacy

whereby a resulting trust would inevitably arise in

favor of her direct descendants, her beloved "blood

heirs".

The will was both ingenious and eccentric. It

hermetically sealed the estate against the influence

of "in laws" during the lifetime of her children

and INEVITABLY brought back the reversion to

the FAMILY, the "blood" of the deceased.

The result could have been no more inevitable if

the grandchildren had been named as beneficiaries

of whatever portion remained undisposed of at the

termination of the trust.

Such a disposition would have been too obvious,

however. The "in laws" would in this fashion have

been bluntly notified of the intention of the testatrix

to shut them out of the corpus of her estate, either

by will or descent.

The will as it stands must be assumed to be in

keeping with the personality and wishes of the de-

ceased testatrix.

Not so much as the dotting of an i, nor the cross-

ing of a t, was written by inadvertance.

If the meaning of the phrase "beneficiaries of

the deceased trustee", as used in the will, is am-

biguous, it was intended so to be.



29

Such ''beneficiaries", whoever they may be, by

inference share only in the rents, issues and profits

after the death of one trustee, and until the termina-

tion of the trust. Under no interpretation of the

will can the trustees be considered to have power to

dispose in any possible manner of any part of the

corpus of the estate with a single signature. The
dominant command of the testatrix is ''JOINTLY",
"THEY", "THEIR", and "TRUSTEES".

No possible way for either son or daughter to ob-

tain, dispose of, give away, or even themselves

spend, one penny of the rents, issues or profits, un-

til it has first passed through the control and hands

of "TWO TRUSTEES" and by these two trustees

distributed into the hands of the said son and the

said daughter ; or the person who stands in the shoes

of a deceased son.

The "beneficiaries of the deceased trustee" refers

only to beneficiaries during the continuance of the

trust, and even then, they do not necessarily share in

the rents, issues and profits, but only help select thv

new trustees. There is no suggestion of beneficiaries

after the termination of the tiiist.

Whatever was said in tlie old case of ('Ollins vs.

Mosher is not bindins: here.

This is a differently ])resented case

and the question of the rents, issues and profits of

the deceased son is a very vital one. To say that

Mrs. Mosher can consume all of those incomes, or,

possibly, divert them to her own descendants, or to

her own "in laws", would be such a travesty on jus-

tice that it is bevond our ken.
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It is true that one purpose of the testatrix was,

as stated in the opinion of this court, to obviate the

necessity of having the signature of spouses in the

event of a transfer, or mortgage, of the property.

This is a characteristic of a valid trust and a legiti-

mate purpose.

Standing alone such a purpose is insufficient to

support a trust. This court has correctly held that

no trust exists where the SOLE jmrpose of the trus-

tor was to facilitate the transfer of the property

by the trustees, in a case where no beneficiaries are

involved. There was no evidence in the old case of

Collins vs. Mosher
91 Fed. 2d. 582.

No. 8309

showing any other purpose than the matter of con-

venience.

It is a matter of common knowledge that in the

rough old territorial days of Arizona, back in 1905,

when this will was written, there were great dan-

gers to be encountered both by men and women.
Wide open gambling and vice were rampant to en-

snare the men and widows with more money than

sense were the legitimate prey for designing males.

It could readily be assumed, in the absence of evi-

dence to the contrary, that the great purpose of the

will was to protect each beneficiary against himself

and make each a watch dog for the other. It might

be easy to persuade one person to sell and squander

a fortune, but it would be well nigh impossible to

persuade two persons to sell and squander their

JOINT ESTATE. From appellant's citations he
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has shown that this wouki be the interpretation of

the will standing- alone.

To api)ellant it does not seem just nor equitable

that in the present form of action between the pres-

ent parties and upon the true theory of the will

that the parties should be bound by unpleaded evi-

dence introduced in a former case between different

parties, especially where neither res adjudicata nor

estoppel by judgment were pleaded in this case.

Since third persons are involved in this litigation

appellant is not asking to benefit by any extrinsic

evidence in matters where they are concerned and
since the record shows appellant is standing upon
the will alone, strangers to it should not be permitted

as against appellant to bring in the extrinsic evi-

dence which was brought forward in some previous

case in order to defeat appellant.

If extrinsic evidence is brought in at all, then it

should be brought in upon a trial of this cause where

the cestuis que trustent, l)esides appellant, and the

grandchildren wlio are all equal 1}' interested in the

outcome of this cause may have an opportunity to

be heard in order that their rights may not be fore-

closed by pi'evious litigation to which they were not

parties, and of which they had no knowledge, at all,

or in any event were not parties in their present

capacities.

It is universally recognized that where the rights

of third persons are concerned extrinsic evidence

will not be permitted to show the existence of ben-

eficiaries not even mentioned in the will, nor to vary

the plain language of the will.

'SSince a will is to be construed from the written

language of the histrument itself, it is a fmida-



32

mental rule that parol or extrinsic evidence is

not acbnissible to add to, vary, or contradict,

the terms of the will."

69 Corpus Juris, 135
Section 1173.

While an insufficient designation of beneficiaries

would allow extrinsic evidence in explanation there-

of, an ABSOLUTE SILENCE on the subject of

beneficiaries as in the present case, except for the

trustees, themselves, WHO ARE SPECIFICALLY
NAMED AS BENEFICIARIES, would certainly

cause the will to fail as to any other beneficiaries

and the remainder of the estate, after the trust has

been terminated by the death of H. L. Mosher, would
revert back to the estate of the testatrix, and no

extrinsic evidence would be admissible to vary this

result, one way, or the other.

69 Corpus Juris, page 166,

167, Sections 1192-1193

and 1194.

In this sense the beneficiaries would be the cestuis

que trustent of a resulting trust in favor of the es-

tate of Julia A. Lount, not including, of course, the

living trustee.

This rule (supra), in Corpus Juris, might be

varied in case of a constructive trust, GrOOD AS
BETWEEN THE IMMEDIATE PARTIES,
ONLY, as attempted to be shown by the appellant in

Collins vs. Mosher,
No. 8309,
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but extrinsic evidence must be ruled out of the in-

stant case.

WHY?
The courts of no nation are permitted to ask

"WHY, was that Trust Will written?" Lawyers

are prone to loftily ignore reasons.

It cannot be denied that in many cases it is:

"The hand of the Dead,
reaching out of the grave,

TO CLUTCH,
at the lives of the living.

And yet, the laws of every nation uphold this

"clutching". The High Courts assume:

"Theirs not to reason
"WHY"?
Theirs but to do,

and * * *".

Scraping the polish and veneer off of the Will

at Bar uncovers the bald surface of homely facts

that this woman of obvious education and superior

discrimination, and probably with unusual powers

of observation, was aware that her son and daughter

would have no disagreements as between themselves,

but that there was some weakness, or tendency, or

inclination, in one, or the other; or in both some

different trait from the other, which would check

and restrain the wasting of the family substance by

either of her children having the power, without the

signature of the other, to dispose, in any manner,

of any portion of their inheritance.



34

The daughter was living in Europe. Should she

remain there such a trust will made it impossible

for the daughter to give a power of attorney to her

brother and thus shirk all responsibility of looking

out for her own future, and that of any children she

might have. This far seeing woman, Mrs. Lount,

may not have wanted her son to be able to dispose

of the corpus without check.

Likewise Mrs. Lount may not have wanted her

daughter to have the power to squander the family

substance by giving an enormous dower to procure

a titled husband for her beloved granddaughter,

a custom more j^revalent then than now.

It was impossible for either son or daughter to

divert any of the substance and source of income,

of their own volition, away from either themselves

or the ultimate descendants of Mrs. Lount who
Vvould benefit by tlie unconsumed portion of the es-

tate. Mrs. Lount, with the aid of skillful solicitors,

most surely guarded the future of those she loved.

It is so obvious that Mrs. Lount was a woman of

rare diplomacy who could control without the people

she controlled being aware of the '^ control". The
will was so surely vvdiipped into legal shape by law^-

yers who knew all circumstances of her domestic life

and every one connected with it. While these law-

yers kept the will so that her wishes would have to

be eventually carried out there is nothing in the will

to cause either son or daughter to feel that they

either had personal connections, or mental, or moral

traits that needed curbing, or weaknesses that they

could not, or would not, keep in bounds.
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In the instant case connsel for appellant has felt,

throughout the writing of his briefs, that the enor-

mous amount of research demanded by the proper

presentation of this cause should be done by him-

self, and not by an overworked tribunal, in showing

that there is an absence of any authority to be found

in the pages of any great legal writer denying the

validity of a will like the one in the case at bar, ex-

cepting, PERHAPS, cause No. 8309, which was
presented by counsel upon an entirely different and
we submit, erroneous theory, and on which the ap-

pellees, at bar, place their SOLE reliance.

Although the counsel in this instant case was satis-

fied that ^'DEAN COLLINS" would never have in-

stigated the present case without consultation with

leading attorneys in Portland, Oregon, to whom his

position gave him access, this present counsel did

not bring this suit until after weeks of study of

every filed document in the previous case (which

are all contained in the abstract of record), and

careful study of all briefs filed for the considera-

tion of this tribunal, had convinced him there was
no possible conflict between the previous case and
the one that is now being presented to this Circuit

Court of Appeals.

If this appellant's counsel had been of the opinion,

after reading the case of Collins vs. Mosher, (supra),

that this court would have rejected the will of Julia

A. Lount, deceased, in part, as not a justiciable con-

troversy, had the same been presented in the light

in which it is now presented, this case would never

have been brought.

However knowing, as appellant 's counsel, in the in-

stant case does, that the case of Collins vs. Mosher
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(supra) No. 8309 turned upon the single question

of whether extrinsic evidence was sufficient to es-

tablish a constructive trust IN HATTIE L. MOSH-
ER, AS AN INDIVIDUAL, appellant saw nothing

in the careful, and it might even be termed cautious,

opinion and analysis of the Judges Denman,

Stephens, and Healy, who presided in that appeal,

viewed in the light of the REAL ISSUES, which

should preclude this court from finding in favor of

appellant, after considering all of the authorities,

including the Collins vs. Mosher case, in their true

relation and factual background.

Respectfully submitted,

E. E. Selden, Attorney for

Appellant J. D. Collins.

Sixth Floor, Luhrs Tower,

Phoenix, Arizona.
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Appellant,
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tenant, Katie F. YouNG (a widow),

Appellees.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable Curtis D. Wilbur, Presiding Judge,

anid to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

Comes now J. D. Collins, appellant, and petitions

the court to set aside its judgment and decision entered

herein on November 29, 1940, and grant a rehearing

upon the following grounds, to-wit

:

I.

That the court in deciding that the Will of Julia A.

Lount, deceased, did not constitute a Trust Will, and

citing in support of this pronouncement of law certain

cases which were cited in the answering brief of an



appellee has overlooked the fact that none of the cases

cited by the court involved a spendthrift, or discretion-

ary, trust similar to the one created by the Will at bar.

In the instant case neither AVilliam B. Lount nor

Hattie L. Mosher was given any absolute right to the

rents, issues and profits from the estate. It was left

to the trustees to sell or manage as 'Hhey in their judg-

ment shall deem best." When such a trust as this is

created we find no cases holding that the fee would

merge into the beneficiaries even if the beneficiaries

should acquire the interests of the remaindermen.

65 Corpus Juris, 568, 569, Sec. 325, Note 70,

page 569.

We submit that this court has failed to give suf-

ficient consideration to the type of trust created by the

Will as set forth in our Opening Brief, pages 21 to 31,

inclusive, nor to the distinction which exists between

the cases cited by this court in its Opinion and the

case at bar.

II.

The second reason given by the court for affirming

the judgment of the lower court is one which seems to

force itself irresistibly upon anyone studying the Will

in question.

It is true that any *' remainder" undisposed of by

the Will would vest immediately in the heirs of the

testatrix, who were no other than William B. Lount

and Hattie L. Mosher. However, this appellant does

not believe that any ''remainder" "AS SUCH" was

created by the Will of the testatrix. The Will vested

a base, or ''Limited", fee in the Trustees. The fee

was limited by the trust and no resulting trust would



arise until the death of one, or both, of the bene-

ficiaries, LEAVING A PART OF THE ESTATE
UNDISPOSED OP.

As to the coriHis of the estate, the rights of the ap-

pellant are not in the nature of a REMAINDER but

are more likely a mere ^'POSSIBILITY OF RE-
VERTER". Such an estate, of course would not, and

by its very nature could not, arise until the death of

one or both of the original beneficiaries. It was for

this reason that counsel for appellant brought up the

matter of the present right to the rents, issues and

profits from the portion of the same which would have

belonged to William B. Lount, deceased, who died

August 31, 1924, more than 16 years ago, as this por-

tion of the estate reverted back to the estate of Julia

A. Lount upon the death of said William B. Lount,

thus making a present justiciable controversy, which

did not exist in No. 8309.

For the above reasons we believe the Opinion of the

court with reference to the second point was rendered

by inadvertence and that the Opinion should be modi-

fied in this regard at least. See

:

Blount V. Walker, 9 S. W. 804 at 807,

also cited in our Opening Brief at page 36.

Dated, Phoenix, Arizona,

December 23, 1940.

Respectfully submitted,

E. E. Selden,

Attorney for AppeUmit

and Petitioner.
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I hereby certify that I am counsel for appellant and

petitioner in the above entitled cause and that in my
judgment the foregoing petition for a rehearing is well

fomided in point of law as well as in fact and that said

petition for a rehearing is not interposed for delay.

Dated, Phoenix, Arizona,

December 23, 1940.

E. E. Selden",

Counsel for Appellant

mid Petitioner.










